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[6560-01-M]

ENVIRONMENTAL PROTECTION
AGENCY

[40 CFR Part 118]

[FRL 1055-4]
HAZARDOUS SUBSTANCES
Proposed Expansion of Criteria for Designation

AGENCY: Environmental Protection
Agency.

ACTION: Advance Notice of Proposed
Rulemaking.

SUMMARY: The U.S. Environmental
Protection Agency (“EPA") is hereby
issuing an Advance Notice of Proposed
Rulemaking (ANRP) to consider ex-
pansion of the criteria for designating
hazardous substances. Regulations es-
tablishing the initial selection criteria
were promulgated on March 13, 1978
(43 FR 10474) pursuant to section 311
of the Clean Water Act (33 US.C.
1321), EPA is considering the expan-
sion of the selection criteria to include
several new selection factors.

DATE: Comments must be received on
or before May 17, 1979.

ADDRESS: Send comments to Criteria
and Standards Division (WH-585) U.S.
Environmental Protection Agency, 401

M Street, S.W. Washington, D.C.
20460,
FOR FUTHER INFORMATION

CONTACT:

Kenneth M. Mackenthun, Director
Criteria and Standards Division
(WH-585) U.S. Environmental Pro-
tection Agency 401 M Street, S\W.
Washington, D.C. 20460 (202) 755-
0100.

SUPPLEMENTARY INFORMATION:
On March 13, 1978, EPA promulgated
regulations designating 271 substances
as hazardous (43 FR 10474, 40 CFR
Part 116). At that same time EPA pro-
posed the designation of 28 additional
substances as hazardous (43 FR
105086). Designation was based on their
acute toxicity to aquatic animals,
However, in that publication the
Agency recognized that substances
may present an imminent and substan-
tial danger to the public health for
reasons other than acute aguatic tox-
icity. As stated in the preamble to the
March 13, regulations (at 10477):
“e ¢ * the Agency will seek to expand
both the selection criteria and the list
of designated hazardous substances in
the months ahead. The Agency sup-
ports the general comcept that episod-
ic discharges of substances that bioac-
cumulate to cause subsequent damage
to an organism or its predator, or of
substances that have been shown to be
carcinogenic, mutagenic, or terato-
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genic are discharges of hazardous sub-
stances. The Agency will undertake ef-
forts immediately to revise the selec-
tion criteria and to expand the list of
hazardous substances to include such
materials.”

The Agency therefore now gives
notice that it is considering expansion
of the selection criteria for hazardous
substances to include several chronic
and long-term effects; these would in-
clude such factors as carcinogenicity,
mutagenicity, teratogenicity, bioacecu-
mulative effects, synergistic and an-
tagonistic chemical effects, and radio-
activity. The Agency is particularly in-
terested in receiving comments on the
practicality and necessity of including
in future designations such long-term
and chronic effects as specified above,
as well as the practicality and desir-
ability of any additional factors that
may be necessary to identify those
substances the discharge of which pre-
sents an imminent and substantial
danger to the public health or welfare,

including, but not limited to fish,
shellfish, wildlife, shorelines and
beaches.

EPA recognizes that the issues sur-
rounding chroniec toxicity do not lend
themselves to easy decisions. For in-
stance, the issue of whether and to
what degree a substances poses a car-
cinogenic risk is on the frontier of sci-
entific knowledge, and subject to
debate and disagreement. EPA is con-
sidering designating substances as haz-
ardous when there is a risk of chronie
toxicity to an aquatic organism, to its
consumer, or to the consumer of the
water which contains the hazardous
substance. This position appears ap-
propriate since (1) designation cannot
await final resolution of the on-going
scientific debate; (2) the Agency has a
duty to protect health and the envi-
ronment, a duty which is preventative
and precautionary; and (3) designation
does not prohibit manufacture, use, or
transportation, but rather prohibits
discharges and requires prompt notifi-
cation and mitigation of discharge.
Further, while the 271 substances that
were identified in the March 13, 1978,
FeEpERAL REGISTER as hazardous were
designated on the basis of acute toxic-
ity data, the Agency recognizes that a
discharge of a hazardous substance
with a chronic toxicity hazard may
present an imminent and substantial
danger to individuals at a time subse-
quent to the discharge event. Accord-
ingly, the Agency desires information
on those factors that may relate dis-
charges of hazardous substances to
the later appearance of debilitating
chronic effects.

EPA intends to make use of toxicity
data gathered in developing water
quality criteria and other reguations
for toxic pollutants, under section 307
of the Act. Moreover, the Agency may

consider the partial or full adoption of
criteria, and lists of materials identi-
fied thereunder, which have been de-
veloped for specific purposes by other
agencies or organizations. For exam-
ple, OSHA has published a list of ma-
terials it considers to be human car-
cinogens. EPA will examine this and
other appropriate lists in determining
which criteria are appropriate for use
in designating substances as hazard-
ous.

REQUEST ¥OR COMMENTS

Our intent is to consider substances
which are carcinogenic, mutagenic,
teratogenic, radioactive and which
bicaccumulate in animal tissue to
cause chronic toxic effects. Sugges-
tions and comments are therefore in-
vited regarding the manner in which
selection criteria might be expanded
to include such effects, as well as what
additional effects or factors should be
added to the selection criteria. Toward
this end, responses and comments to
the following specific questions are re-
quested.

(1) What is the appropriate basis for
designating a carcinogen, mutagen or
teratogen as a hazardous substance?

(2) How should reportable quantities
be defined for carcinogens, mutagens
or teratogens?

(3) What biocaccumulation factor
(i.e., ratio of a substance's concentra-
tion in animal tissue to that in the ani-
mal’s environment) is appropriate for
the designation of a substance as haz-
ardous? .

(4) How should reportable quantities
be defined for bioaccumulative sub-
stances?

(5) How should the radioactive prop-
erties of a substance be considered in
designating hazardous substances?

(6) How should reportable quantities
be determined for radioactive sub-
stances?

(7) What mechanism should be used
to define reportable quantities of haz-
ardous substances for the phenomena
of synergism and antagonism between
chemical entities?

(8) What additional hazardous ef-
fects need be considered?

(9) What should be the basis for de-
fining substances exhibiting these ef-
fects? <

(10) How should reportable guanti-
ties be defined for these substances?

Comments or suggestions other than
those specifically requested will be ap-
preciated,

EPA will carefully consider all
timely public comments before devel-
oping a notice of proposed rulemaking
on amendments to 40 CFR Part 116.

Dovucras M. COSTLE.
Administrator.
Dated: February 8, 1979.

[FR Doc. 79-4889 Filed 2-15-79; 8:45 am]
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[6560-01-M]
[40 CFR Part 117]

[FRL 1055-5]
HAZARDOUS SUBSTANCES

Determination of Reportable Quantities

AGENCY: Environmental Protection
Agency.

ACTION: Proposed rulemaking.

SUMMARY: On March 13, 1978, EPA
published regulations under the Clean
Water Act regarding the discharge of
hazardous substances. (43 FR 10474.)
Subsequent litigation and amend-
ments to the Clean Water Act make it
necessary to revoke portions of those
regulations and propose new regula-
tions. These regulations should be
read in conjunction with Part 116—
Designation of Hazardous Substances,
promulgated March 13, 1978 (43 FR
10474-10488) and amended today in
this FEDERAL REGISTER.

DATE: Comments on this proposal
will be received until March 19, 1979.

ADDRESS: Send comments to the Cri-
teria and Standards Division (WH-
585), Office of Water Planning and
Standards, EPA 401 M Street, SW.,
Washington, D.C. 20460,

FOR FURTHER INFORMATION
CONTACT:
Mr. Kenneth M. Mackenthun, (202)
755-0100.

SUPPLEMENTARY INFORMATION:

PURPOSE OF REGULATIONS

On March 13, 1978, the Environmen-
tal Protection Agency (“EPA”) issued
regulations under the Clean Water
Act to control the discharge of hazard-
ous substances. (43 FR 10474.) Part

116 in Title 40 designated 271 sub-’

stances as hazardous; Part 117 deter-
mined the removability of each of
these substances; Part 118 determined
the harmful quantity for each sub-
stance; and Part 119 set forth the
Agency's determination of units of
measurement and rates of penalty for
each hazardous substance. On the
same day, EPA proposed regulations
designating an additional 28 sub-
stances as hazardous; these regula-
tions are being promulgated today
along with this proposal.

Prior to their effective date, the reg-
ulations were challenged in several law
suits, One such suit resulted in an
Order declaring EPA's determinations
of removability (Part 117) and harm-
ful quantities (Part 118) invalid and
resulted indirectly in the invalidation
of the determinations of units of mea-
surement and rates of penalty (Part
119). The designation of hazardous
substances (Part 116) was not affected
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by the Court’s action. See Manufactur-
ing Chemists Association,, et al. v.
Costle, et al, 455 F. Supp. 968 (W. D.
La.; 1978).

On November 2, 1978, Section 311 of
the Clean Water Act was amended by
Pub. L. 95-576. The amended statute
no longer requires the Agency to make
determinations of removability or
units of measurement for computing
penalties. Therefore, Parts 117 and
119 of the March 13, 1978, regulations
are being revoked in a separate notice
in this FEpEraL REGISTER and will not
be repromulgated. The basis for deter-
mining reportable quantities, formerly
termed “harmful quantities”, has been
greatly simplified by the recent
amendment and, therefore, Part 118
of the March 13, 1978, regulations is
also being revoked in this FEDERAL
REGISTER. Reportable quantities are
being reproposed at this time as a new
Part 117.

The new Part 117 consists primarily
of the following changes from the old
Part 118, The definition section will be
amended to include terms required by
the recent statutory changes. The
term “harmful quantity’” has been
changed to ‘reportable quantity”.
Under the old statute, reporting and
other requirements of section 311 were
triggered by a discharge of a ‘‘harmful
quantity” (old 311(b)(3), i.e., a quanti-
ty which “will be harmful” at the
“times, locations, circumstances and
conditions” of discharge (311(b)(4)).
The Louisiana District Court invali-
dated the guantities promulgated in
the March 13, 1978, regulations be-
cause they were not predictive of
actual harm in all instances.

The statutory amendment has
changed the quantities which trigger
the provisions of section 311 to quanti-
ties which “may be harmful”, and de-
leted the reference to specific circum-
stances and conditions. The legislative
history of the amendment makes it
clear that in making this change, Con-
gress intended that the determination
of reportable quantities would not re-
quire an assessment of actual harm in
the variety of circumstances in which
hazardous substances might be dis-
charged. Rather, Congress intended
that the determination be based on
the chemical and toxic properties of
the substance itself, not the circum-
stances surrounding its release. The
practical effect of this change is that
reportable quantities need not be pre-
dictive of the actual harm caused by
particular discharges in individual cir-
cumstances, Instead, reportable gquan-
tities need only be a rational general-
ized prediction of those quantities
which may be harmful. Congress con-
templated that the Agency would re-
issue regulations which contained the
same ‘“‘quantities” as those in the
March 13 regulations. Thus, the duty
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to notify authorities of a discharge is
not dependent on a showing of actual
harm; the degree of harm and other
relevant factors are instead examined
in assessing civil penalties.

METHOD FOR DETERMINING REPORTABLE
QUANTITIES

The designation of hazardous sub-
stances to which reportable quantities
are assigned was not affected by the
1978 amendment to section 311. This
fact was emphasized in the legislative
history. This rulemaking designates as
reportable. quantities the harmful
quantities for the 271 hazardous sub-
stances that were promulgated (43 FR
10493) and the 28 hazardous sub-
stances that were proposed (43 FR
10507) on March 13, 1978.

Toxicological data for individual
substances used in determining repor-
table quantities were derived from the
compendium of information fact
sheets entitled, Hazardous Substances
Facts Sheets, 1977, which are available
from the Environmental Protection
Agency. In addition, other primary
sources of data were: “Water Quality
Criteria”, Federal Pollution Control
Administration, 1968, “Water Quality
Criteria”, EPA, March 1973, and Qual-
ity Criteria for Water, EPA 440/9-76-
023, July 1978.

The reportable quantity of mixtures
or solutions is considered additive
based upon the proportions of the in-
dividual elements or compounds as fol-
lows: For a mixture or solution of sub-
stance X substance Y and substance Z,
ete., the weight of substance X dis-
charged, is divided by the reportable
quantity of pure substance X, and so
forth. Next the fractions so derived
are added. If the total equals or ex-
ceeds one, then the reportable quanti-
ty of the mixture or solution has been
equaled or exceeded. The discharger
must report the total weight of the
mixture discharged and the weights,
to the best of his knowledge, of the in-
dividual hazardous substances consti-
tuted in the mixture.

At the time that the original section
311 regulations were promulgated, the
Agency responded to a number of com-
ments regarding the method used for
determining reportable quantities of
both substances and mixtures of solu-
tions. Reference is again made to
those comments and replies (43 FR
10474-10488).

Because of an error in data interpre-
tation for one substance and the inad-
vertent placement of two other sub-
stances in incorrect categories, the
Agency is changing the hazard catego-
ry of three substances.

The decomposition products of phos-
phorus pentasulfide were found to
have been entered incorrectly in an
earlier fact sheet; this resulted in that
substance being incorrectly placed in
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hazard Category B. The decomposi-
tion products were cited as phosphorie
acid "and sulfuric acid rather than
phosphoric acid and hydrogen sulfide.
The 96-hour LC50 toxicity of hydro-
gen sulfide is 2.0 mg/1, which is within
the toxicity range of Category B. The
hazard category of phosphorus penta-

. sulfide is therefore changed from C to
B.

Resorecinol was placed incorrectly in
Category D. Based on its 96-hour LC50
toxicity of 56.6 mg/l it should have
been in Category C. The hazard cate-
gory of resorcinol is therefore changed
from D to C.

Trichlorfon was placed incorrectly in
Category X because an error was made
in entering its acute toxicity in the
fact sheet. The 96-hour LC50 of this
substance is 51 mg/1 but was cited in
the fact sheet as 0.051 mg/l. The
hazard ecategory of trichlorfon is
therefore changed from X to C.

Both the fact sheets and list of haz-
ardous substances have been changed
as appropriate to reflect the foregoing.

APPLICABILITY

Any owner, operator or person in
charge of a vessel or an on-shore or
off-shore facility which discharges a
hazardous substance in reportable
quantity: (1) must immediately notify
the Federal Government and is sub-
ject to eriminal penalties for failure to
do so (§311(b)5)); (2) is subject to a
civil penalty (§311(bX6)); and (3} is
liable for cleanup costs (§311(c) and
(f)). However, no civil or criminal pen-
alty will be assessed for a discharge
beyond the contiguous zone where the
owner, operator or person in charge is
not otherwise subject to the jurisdie-
tion of the United States.

The general applicability of the reg-
ulations being proposed today does not
vary a great deal from the coverage of
the regulations promulgated on March
13, 1978. As a result of the amendment
however, these regulations explain in
greater detaii when a discharge from a
NPDES permitted facility is excluded
from section 311 coverage. These ex-
clusions are discussed in greater detail
under the following heading “Applica-
bility to Discharges from Facilities
with National Pollutant Discharge
Elimination System (NPDES) per-
mits".

In addition, a determination regard-
ing one class of discharges that was
originally excluded from coverage
under the old regulations is being re-
served pending further Agency consid-
eration. More information is provided
below in “Applicability to Discharges
Associated With Dredging and Filling
Activities",

As a result of the amendment to sec-
tion 311 the Agency also feels it neces-
sary to more explicitly address the ap-
plicability of these regulations to Pub-
licly Owned Treatment Works
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(POTWs) and discharges which may
enter navigable waters after passing
through a sewer system. This is dis-
cussed in more detail below under the
heading ‘‘Applicability to Discharges
From Publicly Owned Treatment
Works and Their Users"”.

The Agency received a comment
that some substances are discharged

* for the purpose of extinguishing fire,

or providing mandatory tests or serv-
fces to a fire prevention system. Since
none of the substances identified in
this regulation was involved, EPA has
not provided an exclusion for such dis-
charges. However, the Agency requests
comments concerning any discharges,
which might be in the public interest
and therefore be candidates for a spe-
cific exemption from these regula-
tions.

The Administrator of the Environ-
mental Protection Agency may allow
the discharge of a substance above the
reportable quantity on a case by case
basis. This will only oceur when sig-
nificant evidence has been provided to
show the Administrator that the dis-
charge will occur in connection with
research or demonstration projects re-
lating to the prevention, removal, con-
trol or abatement of hazardous sub-
stances, and that the resulis of the
study will outweigh the environmental
hazard created as a result of the dis-
charge (as provided for in section
104(i) of the Clean Water Act).

AprpLICABILITY ToO DISCHARGES FROM
FaciLities WiTH NATioNal Porrur-
ANT DISCHARGE ELIMINATION SYSTEM
(NPDES) PERMITS

A new section has been added con-
cerning the applicability of these regu-
lations to discharges of hazardous sub-
stances from point sources with
NPDES permits issued under section
402 of the Clean Water Act.

1. Legislative history. Under the old
statute, it was unclear whether and to
what extent discharges from facilities
with NPDES permits were subject to
the provisions of@ection 311. In 1978,
Congress acted to clarify this ambigu-
ity. Senator Stafford, a principal spon-
sor of the amendment to section 311,
explained the general nature of the
changes, “* * * we are attempting to
draw a line between the provisions of
the act under sections 301, 304, 402
regulating chronic discharges and 311
dealing with spills. At the extremes it
is relatively easy to focus on the dif-
ference but it can become complicated,
The concept can be summarized by
stating that those discharges of pollut-
ants that a reasonable man would con-
clude are associated with permits,
permit conditions, the operation of
treatment technology and permit vio-
lations would result in 402/309 sanc-
tions; those discharges of pollutants

that a reasonable man would conclude
are episodic or classical spills not in-
tended or capable of being processed
through the permitted treatment
system and outfall would result in the

application of section 311."

‘More specifically, Senator Stafford
related that “the changes make it
clear that discharges, from a point
source permitted under section 402,
which are associated with manufactur-
ing and treatment, are to be regulated
under sections 402 and 309. ‘Spill’ situ-
ations will be subject to section 311,
however, regardless of whether they
occur at a facility with a 402 permit.”

2. Legislative amendment. The No-
vember 2, 1978 amendment to the
Clean Water Act (Pub. L. 95-576) set
forth three types of discharges of haz-
ardous substanees which will be sub-
jeet to sections 402 and 309 of the
Clean Water Aet and excluded from
section 311 liability. The three cases
excluded are (1) discharges in compli-
ance with a permit under section 402
of the Act, (2) discharges resulting
from circumstances identified and re-
viewed and made a’part of the public
record with respect to a permit issued
or modified under section 402 of the
Act, and subject to a condition in such
permit, and (3) continuous or antici-
pated intgrmittent dischargers from a
point source, identified in a permit or
a permit application under section 402
of the Act, which are caused by events
occurring within the scope of relevant
operating or treatment systems. These
excluded discharges are exempted
from the reporting requirements, civil
penalties, and clean-up cost liabilities
under section 311 and are instead sub-
ject to sections 402 and 309 of the Actl.

3. Summary of Exclustons from Sec-
tion 311. Congress developed several
concepts for distinguishing between
discharges subject to section 311 and
those subject to sections 402 and 309.
At one end of the spectrum are dis-
charges clearly subject to section 311,
such as episodic events or classic spills
not intended or capable of being proc-
essed through a treatment system. Ex-
amples would include on-site industri-
al spills such as truck or rail accidents,
or substantial or large scale failures or
ruptures of containers or vessels.

At the other extreme, and clearly
subject to sections 402 and 309, are
chronic discharges of process wastes
from a 402 permitted source which are
in compliance with an effluent limita-
tion specifically applicable to the haz-
ardous substance discharged. Such
chronic discharges are exempted from
section 311 by the first exclusion.

The second and third exclusions are
designed to address those discharges
falling between these relatively clear
extremes. The second exclusion deals
with discharges which result from cir-
cumstances identified and considered
at the time a permit was written and
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which are subject to a condition in a
permit. Such circumstances could in-
cluded chronic process waste dis-
charges or tank ruptures, provided
that the permit includes conditions to
prevent or contain the discharge or
eliminate or abate the substance prior
to discharge (for example a holding
pond to contain the materials dis-
charged from a tank rupture and a
system to treat the contained sub-
stance over time).

The third exclusion reflects Con-
gress recognition that many existing
permits do not contain ‘“conditions”
regulating hazardous substances, even
for discharges which are clearly proc-
ess related and chronic rather than
spill-type situations. Chronic process
related discharges from a permitted
source will be exempt from the provi-
sions of section 311 until the permit-
ted source has the opportunity to
submit information concerning haz-
ardous substances during the next
scheduled permit reissuance or revi-
sion,

The final exclusion also exempts an-
ticipated periodic discharges which are
caused by events occurring within the
scope of the source's operating or
treatment system. Such anticipated
events which result in continuous or
intermittent discharges would be sub-
ject to sections 402 and 309.

Each of the exclusions is explained
in greater detail below:

4. Discussion of Exclusion 1. In some
- cases, permit effluent limitations rep-
resenting an appropriate waste treat-
ment technology level exceed the sec-
tion 311 reportable quantity for a haz-
ardous substance. Thus, a permittee
may be in compliance with his permit
while discharging a hazardous sub-
stance in amounts greater than the re-
portable quantity. Under these regula-
tions, if a discharge is in compliance
with a permit issued under section 402,
there is an automatic exclusion from
section 311. The permit must contain
an effluent limitation specifically ap-
plicable to the hazardous substance
discharged in order to qualify for this
exclusion. Spills, leaks, or other dis-
charges which are not specificially ad-
dressed by an effluent limitation in
the permit, unless covered by one of
the other exclusions, will be subject to
section 311, including requirements for
Spill Prevention Control and Counter-
measure (SPCC) plans (40 CFR Parts
112 and 151).

5. Discussion of Exclusion 2. Some
discharges of hazardous substances
from permitted facilities result from
circumstances identified and eonsid-
ered in the issuance of a permit, but
which not be subject to specific efflu-
ent limitations. The second exclusion
addresses these situations, and is avail-
able if the source and amount of the
substance to be discharged is identi-
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fied and made a part of the public
record, and if the discharge can be
eliminated or abated by a treatment
system and/or a best mamagement
practice. Best management paractices
as authorized by section 304(e) of the
Act, are operating methods or proce-
dures to prevent or minimize the po-
tential for the discharge of toxic or
hazardous substances from processes
ancillary to the industrial manufactur-
ing or treatment process.

In order to make discharges “part of
the publie record,” the permit applica-
tion must specifically identify the sub-
stances discharged, the estimated
amount of each substance discharged,
and the origin or source of the dis-
charge. The Agency recognizes that
there may be problems in estimating
the amounts of the substances to be
discharged due to dissociation of cer-
tain compounds and inadequate ana-
lytical testing methods. In revising the

NPDES application and instructions, ~

these issues will be addressed in more
detail; however, it is anticipated that
“best estimates” will be acceptable.

Secondly, the NPDES permit -must
contain best management practices re-
quirements for controlling such dis-
charges and/or effluent limitations
specifically limiting the substance dis-
charged. The permittee must demon-
trate in the permit application that
the identified substances will be treat-
ed either by on-site auxiliary treat-
ment systems separate and apart from
the treatment systems treating the
permittee’s normal discharge, or by
treatment systems treating the per-
mittee’s normal discharge which have
been specifically designed and operat-
ed to treat the types and amounts of
these substances. If discharges from
events such as industrial spills (e.g.,
tank ruptures) are to be excluded from
section 311, the treatment system
must be sufficent to handle the maxi-
mum probable occurrence (maximum
possible occurrence reasonably con-
templated). This additional capacity of
the waste treatment system must be
specifically documented in the permit
application or the permit itself. That
is, this exclusion will not apply where
the amount of discharge from a partic-
ular source (ie, tank) is identified
based on normal leakage, but the
actual discharge results form tank
rupture and contributes far more than
the hazardous substance than was con-
templated.

Spills, leaks, or other such dis-
charges which are not contemplated in
the design and operation of the waste
treatment system or in the develop-
ment of the NPDES permit are not
covered under section 402 but will be
subject to section 311, including re-
quirements for SPCC plans (40 CFR
Parts 112 and 151). For example, on-
site industrial spills such as truck or
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rail accidents or substantial or large

scale failures or ruptures of containers

or vessels would be subject to section

311. However, if such on-site spills

were processed through a treatment
» System capable of eliminating or abat-
ing such spills, and are subject to a
permit eondition, such discharges
would be regulated under sections 309
and 402. Section 311 will apply where
a discharge of a hazardous substance
does not pass through a waste treat-
ment system or is not otherwise treat-
ed Iin any way. Additionally, section
311 will apply if materials are dis-
charged from waste treatment systems
which have not been demonstrated as
capable of eliminating or abating the
discharge,

6. Discussion of Exclusion 3. An ad-
ditional exclusion is provided for
chronic process related discharges
which have not yet been reviewed and
made subject to a condition in a
permit. Congress recognized that
many existing permits do not identify
or provide for the regulation of proc-
ess related and chronic discharges of
hazardous substances. The legislative
history reveals an intent to provide
such permitted sources “a reasonable
opportunity to identify the constitu-
ents and elements of their effluent, to
develop treatment and management
procedures, and to apply for a new
permit without being liable for section
311 penalties.” See Statement of Rep.
Breaux, Congressional Record of Octo-
ber 14, 1978 (H13599).

The Agency has determined that the
“reasonable opportunity” contemplat-
ed by Congress should be interpreted
as the time period preceding normal
permit revision or reissuance. Accord-
ingly, this exclusion is available until
two actions occur: (1) the revised
NPDES permit application and accom-
panying regulation are published and
(2) a new or reissued permit is applied
for with this new application and a
new permit is issued. A new 40 CFR
122.14(a) was proposed on August 21,
1978 (43 FR 37093) regarding the
NPDES application and numerous
comments have been received. Revi-
sions may be made prior to final pro-
mulgation. Permittees are not re-
quired to apply for a revised permit at
this time in order to obtain an exclu-
sion from section 311, The revised
permit application will require identi-
fication of hazardous substances, the
amount of the substance to be dis-
charged, its origin and source, and doc-
umentation that the treatment system
and/or best management practices will
be sufficient to handle the additional
substances. The chronic or process re-
lated discharge would be excluded
from section 311 if the new or reissued
permit fulfilled the requirements of
the first or second exclusion.
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The third exclusion also provides for
discharges which are caused by events
oceurring within the scope of the rele-
vant operating or treatment systems,
The Agency recognizes that even a

well operated facility is subject to an-*

ticipated periodic upsets which may
cause continuous or intermittent dis-
charges, and that such anticipated
process related upsets should be sub-
ject to sections 402 and 309, not 311.
Examples of such situations include
system upsets caused by control prob-
lems or operator error, system failures
or malfunctions; equipment or system
start-ups or shut-downs; equipment
washes, production schedule changes,
noncontact cooling water contamina-
tion; or storm water contamination.

A comment has been added to the
regulations explaining that certain dis-
charges will not be excluded if they
could have been prevented by proper
materials handling, or other appropri-
ate actions, Upsets in waste treatment
systems and production process, those
which might occur even though appro-
priate operating and maintenance pro-
cedures have been followed, should,
and will, be excluded from section 311,
Additionally, the cooling water and
storm water runoff exclusions have
been provided because either could
result in the discharge of large vol-
umes of water containing trace aor low
fevel concentrations of hazardous sub-
stances which, after multiplying the
flow and concentration values, would
result in quantities above the reporta-
ble levels contained in section 311. In
these cases the exclusion from section
311 should apply. However, where
upsets occur from improperly main-
tained equipment or where chemicals
are dumped or discharged to cooling
water streams or where large quanti-
ties of hazardous materials are spilled
and not cleaned up prior to rainfall
runoff, resulting discharges will not be
excluded from section 311. Finally,
“operator error” does not include
errors causing classic spills, such as ac-
cidental tank ruptures, since such
errors are not events occurring within
the scope of operation or treatment
systems.

7. Notice. At the end of this regula-
tion a comment is provided which
points out that NP DES regulations
require permittees to notify the per-
mitting authority of any discharger in
violation ‘of the section 402 permit.
The finai NPDES regulations will re-
quire that the permittee present evi-
dence sufficient to determine if the
discharge is covered under section 402
or under section 311. The comment
also notes that if at the time of the
violation of the section 402 permit, the
discharge is uncertain whether the dis-
charge is subject to section 311 or sec-
tion 402, the permittee should notify
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the appropriate agency as specified in
§117.21 of these regulations.

ArpricasiLity To DiscHARGES From
PusLicLy OWNED TREATMENT WORKS
* Anp THEIR USERS

Discharges of hazardous substances
may reach navigable waters through
municipal sewers and sewage treat-
ment plants. Such discharges can
result from accidental spills of materi-
als into sewer lines, intentional dumps
into manholes and street drains, or
through “normal’” discharges made by
facilities which use the POTWSs to dis-
pose of process wastes. Discharges of
hazardous substances inte municipal
sewer systems can cause disastrous re-
sults, as illustrated in 1977 by the dis-
charge of a large quantity of
hexachlorocyclopentadiene to a
POTW in Louisville, Kentucky.

The November 1978 amendment to

~section 311 did not deal specifically

with the discharge of hazardous sub-
stances through POTWSs to navigable
waters. EPA believes that there Is a
need to clarify jurisdiction between
those chronic discharges to POTWs
which should be regulated under sec-
tions 307(b), (c) and 309 dealing with
industrial pretreatment and spills to a
POTW, which should be regulated
under section 311. However, as the fol-
lowing discussion will point out, there
are difficult and complex issues which
must be addressed in making this dis-
tinction. At this time the Agency is re-
serving regulation of hazardous sub-
stance discharges to POTWs except in
certain instances where a discharge to
the sewer system is made by a truck,
train or other mobile source.

There are two principal questions re-
garding the applicability of section 311
to discharges which enter POTWs
before reaching navigable waters. The
first question is how to differentiate
between a classic spill and chronic dis-
charges normally made to POTWs by
the thousands of facilities which use
municipal sewers to dispose of process
and other wastes, Congress intended
that chronic, process related dis-
charges of hazardous substances from
sources with NPDES permits be regu-
lated under section 402/308, not sec-
tion 311, Similarly EPA believes that
it may be appropriate for chronic dis-
charges of hazardous substances to
POTWs to be regulated under sections
307(b), () and 309 which deal with in-
dustrial pretreatment.

In order to provoke public considera-
tion and comment on this first ques-
tion the Agency is suggesting two pos-
sible options for making the differenti-
ation between a classic spill and a
chronic discharge to a POTW. We
hope that interested persons will sug-
gest other alternatives.

One possibility for resolving the ju-
risdiction of section 311 versus sec-

tions 307 and 309 is to apply the same
type of exclusions covering section 402
permitted discharges to sources dis-
charging to navigable waters through
POTWs. Thus, in principle, chronic
discharges to POTWs could be distin-
guished from classic spills to POTWs
as follows:

1. Chronic discharges of hazardous
substances would be regulated under
sections 307(b), (¢) and 309 if they are
associated with the operation of man-
ufacturing processes and related treat-
ment technology, regulated by EPA
pretreatment standards or State or
local pretreatment requirements and
best management practices incorporat-
ed in a POTW’s NPDES permit as part
of an approved pretreatment program.

2. Discharges of hazardous sub-
stances that are episodic or eclassic
spills, not intended ar capable of being
processed though a source’s prelreat-
ment system, would be subject to the
reporting requirements, penalties and
clean-up costs of section 311, regard-
less of whether categorical pretreat-
ment standards have been established.

In applying these principles to dis-
charges to a sewer system, EPA could
utilize the principles of §117.12 of
these regulations which applies to
direct discharges covered by NFPDES
permits.

However, a serious problem exists in
applying Congress' concepts for ex-
cluding 402 permitted sources, to dis-
charges to POTWs. In the case of
direct discharges, the NPDES permil
process allows EPA or an NPDES
State to make a case-by-case examina-
tion of each source applying for a
permit. This is an important step in
differentiating belween discharges
subject to section 402 and 309 and
those subject to section 311, It is clear
that Congress Iintended that the
NPDES permit be the mechanism
through whih EPA or the NPDES
State establish discharges eligible for
an exclusion, hazardous substances
discharged, the manufacturing and
treatment processes covered by any
exclusion, and enforceable require-
ments to eliminate or abate discharges
of hazardous substances, The problem,
of course, is that the Act does not pro-
vide for permits for discharges to
POTWs. Consequently, there is no
written record which EPA and the reg-
ulated party can reference to deter-
mine whether certain discharges are
excluded from regulation under sec-
tion 311.

It is possible that mechanisms other
than permits could be used to retain
the essence of Congress' intent in de-
termining exclusions from section 311
for discharges to POTWs. This could
be done by making all discharges of
hazardous substances (in reportable
quantities) to POTWSs subject Lo regu-
lation under section 311 unless a
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chronic discharge of the substance was
specifically regulated by a national
pretreatment standard premulgated
by EPA under section 307(b) and (¢) of
the Act or by a pretreatment require-
ment set by a State or local authority
and incorporated into the POTW's
section 402 permit as part of a pre-
treatment program approved in ac-
cordance with EPA's General Pretreat-
ment Regulations (40 CFR Part 403).
In order to allow exclusion of chron-
ic discharges not specifically regulated
in pretreatment standards or require-
Jments, the Agency could also allow ex-
clusionst for any other chronic dis-
charge of a hazardous substance iden-
tified, reviewed and made a part of the
reports submitted by a source under
40 CFR 403.12 of EPA’s General Pre-
treatment Regulations. The General
Pretrealment Regulations require
sources subject to EPA’s categorical
pretreatment standards to submit a
report to EPA or the NPDES State
within 180 days of promulgation of
the standard. These reports are re-
quired to establish whether the source
is in compliance with pretreatment
standards, and in cases of noncompli-
ance, to establish a schedule for
achieving compliance. Since these re-
ports are already required, the source
could, as an option, provide the same
information which will be submitted
by permitted direct discharges under
§117.12 of these proposed regulations.
The required information would in-
clude the description of the substance
and the amount of the substance to be
discharged, its origin and source, and
documentation that the treatment
system or enforceable State or local
best management practices will be suf-
ficient to handle the identified sub-
stances. Where the appropriate infor-
mation is submitted, discharges could
unless disapproved, be exempt from
regulation under section 311 in the
same way discharges from NPDES
permitted facilities will be exempt,
The above approach would exclude
discharges of hazardous substances
other than those regulated in the pre-
treatment standards from section 311,
but would still limit the exclusion to
dischargers subject to national pre-
treatment standards since only those
sources covered by a national standard
submit compliance reports. Sources
not regulated by pretreatment stand-
ards, but who chronically discharge
hazardous substances to sswer sys-
tems, would still be required to report
these discharges and be liable under
section 311. In some instances daily re-
porting could be required, This report-
ing burden could be resolved by allow-
ing any source of chronic discharges to
POTWs to submit to EPA the infor-
mation described above and thus avoid
daily reporting of chronic discharges
of hazardous substances in excess of
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reportable quantities. However, such
an approach would preclude any regu-
lation and mitigation of the environ-
mental impact of such discharges until
pretreatment standards were devel-
oped for each designated substance
and each source. Due to the complex-
ity of developing technology-based
pretreatment standards, effective envi-
ronmental protection could be delayed
for many years.

The second option for distinguishing
between chronic discharges and spills
to sewer systems is based partly on
EPA’s recognition that, while POTWs
are in most cases designed to treat
only domestic-type waste, they may
achieve varying degrees of removal of
other pollutants as well. Congress rec-
ognized the removal provided by mu-
nicipal treafment in Section 307(b) of
the Act, which specifically provides for
modification of technology-based na-
tional pretreatment standards to ac-
count for pollutant removal achieved
by POTWs.

As in the first option, all chronic dis-
charges of hazardous substances (in
reportable quantities) to POTWs
would be excluded from regulation
under section 311 if the chronic dis-
charge of the substance was specifical-
Iy regulated by a national pretreat-
ment standard or by a State or local
standard incorporated into the
POTW’s permit as part of an approved
pretreatment program.

The major difference between this
option and the first one is in how it
deals with sources and substances not
specifically regulated by pretreatment
standards. Rather than attempting to
make a case-by-case distinetion be-
tween chronic discharges and spills for
each source, the applicability to sec-
tion 311 to discharges to séwers could
be based on quantities which reflect
treatment provided by POTWs prior
to release to navigable waters.

To be more specific, industrial
sources would be required to notify
the Government if the quantity of the
hazardous substance released to the
sewer would exceed: the reportable
quantity established by this regulation
after municipal treatment when the
POTW discharges it to mnavigable
waters. To determine whether a quan-
tity released to sewers would be sub-
Ject to section 311, EPA would multi-
ply the reportable quantities estab-
lished in this regulation by a facfor re-
flecting the removal typically provided
by a POTW with secondary biological
treatment. Since data on the removal
of all hazardous substances will not be
available for some time and the Act
provides for listing a substance as haz-
ardous if it “may be harmful”, the
factor reflecting POTW removals
would for most substances be based on
assumed removal rates. In some in-
stances reliable data on removals
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achieved by secondary biological treat-
ment systems are available and would
be used., As additional information on
removals becomes available, estimated
removals would be adjusted to reflect
the new data. EPA would be conserva-
tive in estimating removal rates.

In this option, if a source chronically
discharges less of a hazardous sub-
stance than the reportable quantity
multiplied by the nationwide factor re-
flecting POTW removals, then it
would not be subject to the provisions
of section 311. Chronic discharges cov-
eéred by pretreatment standards would
also be exciluded from section 311.
Spills to sewers, including discharges
in excess of the reportable quantity re-
flecting POTW removal and dis-
charges to POTWs with less than sec-
ondary treatment technology, would
be subject to section 311 reporting,
penalties, and clean-up costs.

The Agency feels that, while there
may be some difficult technical prob-
lems associated with this option, it
offers a number of advantages over a
system of case-by-case distinction be-
tween spills and chronic discharges.
By consulting the list of quantities re-
flecting POTW removals, EPA and the
source could guickly determine wheth-
er or not & discharge to the sewers was
to be reported as a spill. This option is
also consistent with Congress" desire
not to require treatment redundant of
that provided by a POTW. Finally
EPA believes that it is simpler and less
burdensome to administer since it does
not require dischargers to submit in-
formation, and more importantly does
not require the review of complex in-
formation by EPA or the Coast Guard,
before responding to a spill.

Due to the complexity of the issues
involved in regulating discharges of
hazardous substances to POTWs, the
potential impact of any decision on
the thousands of facilities which regu-
larly discharge hazardous substances
to POTWSs, and the uncertainty about
the best way to distinguish chronic
discharges from spills under section
311, EPA s reserving regulation of
such discharges to POTWs at this
time. This will give the Agency and
the public an opportunity to further
consider the issues and problems in-
volved. After consideration of public
comment on these initial ideas, EPA
will formally propose for comment a
separate section of these regulations
to address discharges to POTWs.

However, there is one case where
today’s proposed regulations apply to
discharges of designated hazardous
substances to POTWs. Discharges will
be subject to section 311 where a dis-
charge of a reportable quantity of a
designated hazardous substance is
made to a sewer system from a truck,
train, or other mobile source which
has not contracted or otherwise re-
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ceived written permission to discharge
the designated substances into the
POTW. For example, discharges to a
sewer system by a waste hauler who
contracts to discharge specified haz-
ardous substances to the sewer, would
not be required to report under section
311 and these regulations. However, an
illegal discharge, or “midnight dump”,
as well as any accidental discharge by
a mobile source into a POTW'’s sewer
system would be reportable and sub-
ject to all applicable provisions of the
regulations being proposed today.

The second principal question in-
volves determining what should be the
role and responsibility of the POTW
when a section 311 substance is dis-
charged to its sewer system.

As described above, the regulations
being proposed today make discharges
from a truck, train or other mobile
source subject to section 311 reporting,
penalties and costs of clean-up unless
the mobile source had a contract or
formal permission from the POTW to
discharge specified hazardous sub-
stances to the sewer. Today's regula-
tion reserves coverage of all other dis-
charges to POTWs for further consid-
eration. The following discussion of a
POTW's responsibility under today's
regulation will, therefore, only be rele-
vant where the discharge to the
POTW was from a mobile source. It
should be noted however, that EPA is
considering similar provisions regard-
ing POTW responsibility for other dis-
charges of hazardous substances to
sewer systems. EPA solicits public
comment on both the applicable provi-
sions of today’s regulation and the ad-
visability of extending these provisions
to indirect discharges for which regu-
lation is being reserved.

The Agency believes that the No-
vember 1978, amendment excluding
from section 311 certain discharges by
- sources with NPDES permits, applies
directly to some discharges of hazard-
ous substances a permitted POTW
may make to navigable waters. In par-
ticular, the exclusion is appropriate
for chronic discharges of hazardous
substances such as chlorine, which are
used by the POTW in the operation of
its treatment system. Of course, classic
spills by the POTW of hazardous sub-
stances should be subject to section
311, just as they would be from any
other source. The problem is in deter-
mining the applicability of the exclu-
sion provisions and defining the role
and responsibility of a POTW when it
discharges hazardous substances as a
result of influent received from an in-
direct discharger. Application of Con-
gress' intent is less clear in this case.

All of Congress’ exclusions for per-
mitted discharges presuppose that the
permitted source knows of the pres-
ence of the hazardous substance and
has made or will make provisons to
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treat the particular substance prior to
its discharge. However, unless notified
of a discharge to its system by a
mobile source, the POTW cannot be
expected to know of the presence of a
hazardous substance in its system.
Since EPA lacks authority under sec-
tion 311 to require mobile sources (or
other sources) who spill to POTWs, to
notify the POTW, these regulations
only require that the Coast Guard be
notified, Therefore, under the pro-
posed regulations, a mobile source is
solely responsible for section 311 dis-
charges which go to a POTW. Sources

which spill hazardous substances to

POTWs are, of course, urged to report
the discharge to the POTW at the
same time they report it to the Coast
Guard so that the POTW can protect
its treatment system and take any
available mitigating actions. The
Agency is investigating authority to
require such dischargers to notify the
POTW under sections 307(b) and
402(d) (8) of the Act.

In some cases a POTW may become
aware that a spill to its system has oc-
curred. This could occur where the
POTW is notified by the source of the
spill or where it becomes aware of an
incident, as through news broadcasts.
The Agency believes that if the
POTW becomes aware that a spill
from a mobile source has occurred, it
should make the fastest and, under
the circumstances, best assessment it
can, concerning the most effective
action to take. The goals should be
twofold. First, to protect itself from
serious damage or upset, and second,
to mitigate the damage to the environ-
ment to the maximum extent possible.
Measures a POTW might take may in-
clude partial or complete treatment of
the hazardous substance or a diversion
or bypass of flows containing the sub-
stance.

EPA will notify the NPDES regula-
tions to require that if the POTW be-
lieves that a reportable quantity of
the substance has been discharged or
will be discharged to navigable waters,
it shall immediately notify the Coast
Guard of the discharge so that appro-
priate mitigation can begin at once
and downstream users of the water
can be warned. If, on the other hand,
the POTW is certain it can prevent
such a discharge, the NPDES regula-
tions will require that it report to the
Coast Guard that the spill will be con-
tained or treated in [ts treatment
system.

If the POTW is aware of a spill to its
system from a mobile source, it will be
responsible for implementing any ap-
plicable best management practices
under section 304(e) in its 402 permit
to control release of the hazardous
substance to the environment. EPA
has a proposed NPDES regulation, 40
CFR 151, which will require POTWs

to develop best management practices.
These best management practices in-
clude spill prevention control and
counter-measures plans required by
section 311(j). POTWs will be required
to plan for such discharges and devel-
op best management practices in ad-
vance for dealing with reported spills.
Once best management practices are
incorporated into the POTW’s permit,
failure to implement applicable prac-
tices upon learning of a spill to its
sewers could subject the POTW to an
enforcement action under section 309.

Some actions (e.g. bypasses) taken
by the POTW to protect the integrity
of the treatment plant and/or miti-
gate environmental damage may cause
the POTW to violate its own NPDES
permit limits. Until POTWs are next
reissued 402 permits which identify
such -situations or best management
practices are developed and incorpo-
rated into POTW permits specifying
such situations and mitigating actions
to be taken, POTWs acting in good
faith to mitigate the effects of a spill
will not be held responsible for such
violations.

APPLICABILITY TO DISCHARGES ASSOCI-
ATED WITH DREDGING AND FILLING AcC-
TIVITIES

Sections 311 and 404 of the Clean
Water Act contain complementary and
specific authority to reach the Act’s
objective of restoring and maintaining
the chemical, physical and biological
integrity of the Nation’'s waters. Each
section must be implemented to
ensure that the specific activities regu-
lated by each section are conducted in
an environmentally acceptable

s manner.

Section 404(a) of the Act provides
that the Corps of Engineers ''may
issue permits, after notice and oppor-
tunity for public hearings, for the dis-
charge of dredged or fill material into
the navigable waters at specified dis-
posal sites.” Section 404(b)(1) requires
the application of guidelines devel-
oped by the Administrator in conjunc-
tion with the Corps of Engineers in
the specification of such disposal sites.
Section 404(g) allows States with pro-
grams approved by the Administrator
to issue permits for the discharge of
dredged or fill material into waters
which are not navigable-in-fact.

The Agency recognizes that dredge
and fill activities must be conducted in
an environmentally acceptable
manner. However, the Agency has not
yet determined the best method for
ensuring the attainment of this goal,
and whether section 311 is an appro-
priate section to apply to such activi-
ties. The Agency is currently re-evalu-
ating and revising the 404(b)(1) guide-
lines, and is carefully examining the
relationshiup of such guidelines to the
section 311 program. Until this review
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is completed, the applicability of sec-
tion 311 provisions to dredge and fill
activities will be reserved. y

The Agency is considering a number
of options regarding sections 311 and
404. Discharges of dredged or fill ma-
terial which are conducted in compli-
ance with a section 404 permit may be
excluded from the provisions of sec-
tion 311. This approach would rely
upon the section 404(b)(1) guidelines
to prevent the introduction into water
of a hazardous substance in such
quantity as may be harmful. Under
the section 404 guidelines, the testing
of dredged or fill- material to deter-
mine the appropriateness of a dis-
charge where a probability of environ-
mental damage exists would be re-
quired.

Another option, that of application
of the provisions of section 311 to ac-
tivities permitted under section 404,
may raise concerns. All dredged and
fill materials, often exceeding several
tons, would have to be tested for all
hazardous substances to ensure com-

pliance with section 311. Already this -

would involve 299 substances, and the
list is expected to be expanded consid-
erably in the future. Because of the
vast amounts of material involved in
dredge and fill operations, even
minute concentrations of hazardous
substances could be technieally infer-
preted as exceeding the reportable
quantities of the new part 117, even
though such quantities might be
bound to solids and not available or
hazardous in fact.

The Agency solicits public comments
on the best means of coordinating the
relationship of sections 311 and 404. In
particular, the Agency is interested in
comments on the feasibility of testing,
the types of tests that would be appro-
priate, the relative costs of such tests,
suggestions on how discharges of
dredged or fill material could be cate-
gorized to be accommodated by the
section 311 regulations, and sugges-
tions on other possible approaches for
screening discharges of dredged or fill
material -in relation to the activities
which are the subject of these regula-
tions.

Section 117.33, “Applicability to Dis-
charges of Dredged or fill Material”, is
therefore reserved pending further
consideration,

PROCEDURE FOR GIVING NOTICE OF
DISCHARGE

Procedures for giving notice of dis-
charges above the reportable gquanti-
ties are explained in 33 CFR 153.203,
“Procedure for the Notice of Dis-
charge”. A copy of that regulation ap-
gears as Attachment I to this pream-

le.
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PENALTIES

The amendment to section 311 of
the Clean Water Act creates two
methods for panalizing dischargers of
oil or hazardous substances. The first,
which already existed as section
311(b)6) of the statute prior to the
amendment of November 2, 1978, pro-
vides for the assessment by the United
States Coast Guard of a civil penally
not to exceed $5,000 for the discharge
of oil or a designated hazardous sub-
stance [section 311(b)}6)(A)]. The
second option, created by the new
amendment, provides that the EPA,
through the Department of Justice,
may initiate a civil action in Federal
district court for penalties not to
exceed $50,000 per discharge unless
such discharge is the result of willful
negligence or williul misconduct, in
which case the penalty shall not
exceed $250,000 [section 311(bX6XB)).
Factors to be considered by EPA in de-
termining whether a higher penalty is
warranted are described in this regula-
tion. Prompt mitigation of a discharge
is encouraged by making mitigation an
important consideration in establish-
ing the size of the penaity. This is par-
ticularly significant in discharges of
hazardous substances which are capa-
ble of actual removal. A discharger of
a designated hazardous substance can
be penalized under section
311(bX6)(A) or section 311(b)6XB),
but not both. The EPA and the United
States Coast Guard are developing an
agreement regarding those cases
which shall be referred to EPA for
consideration of the higher penalty. In
those cases where EPA determines to
bring action for a civil penalty, admin-
istrative penalty assessment under sec-
tion 311(b)(6)(A), which would other-
wise be initiated by the United States
Coast Guard, shall be withheld.

The legislative history supporting
the November 2, 1978 amendment does
not demonstrate an intent to change
the penalty structure under section
311 for oil spill situations. Therefore,
EPA does not intend to apply the
311(bX6)B) penalty to discharges of
oil.

With regard to section 402 NPDES
permitted facilities, civil penalties will
not be assessed under both section 311
and section 309 for the same dis-
charge.

It should also be noted that any
costs of removal incurred in connec-
tion with continuous or anticipated in-
termittent discharges from a point

source identified in a permit or permit -

application under section 402, or dis-
charges from permitted point sources
which are caused by events occurring
within the scope of relevant operating
or treatment systems, will be recover-
able from the owner, operator or
person in charge of the source of the
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discharge in an action brought under
section 309(b) of the Clean Water Act.

DEFERRAL OF REGULATIONS AS THEY
ArprLY TO DISCHARGES FROM COMMON
CARRIERS

On Friday, August 25, 1978, EPA
published notice in the FEDERAL REGIS-
TER that if would defer implementing
these regulations as they apply to dis-
charges from railroad rolling Sstock.
This was done because it had been
pointed out that common carriers
such as railroads must by law trans-
port all shipments tendered to them in
accordance with applicable legal re-
quirements. Currently, there is no
legal requirement that shippers identi-
fy their cargoes as containing sub-
stances designated as hazardous under
section 311. Thus, railroad and truck-
ing personnel may have no way of
knowing whether a substance they are
handling or carrying is subject to sec-
tion 311's requirements. EPA is cur-
rently working with the Department
of Transportation to expedite the de-
velopment of appropriate legal requir-
ments for shipper identification.
These requirements are expected to be
proposed within the next thirty days.
When such requirements are promul-
gated, EPA will publish notice in the
FEDERAL REGISTER announcing the ef-
fective date of the section 311 regula-
tions as they apply to common carri-
ers,

Economic IMPACT STATEMENT

These regulations are intended to
encourage a high standard of care in
handling hazardous substances by pro-
hibiting the discharge of such sub-
stances in reportable quantities. These
regulations do not require the con-
struction of pollution control equip-
ment or the adoption of spill preven-
tion plans, nor do they prohibit the
manufacture, use or transport of any
substance. Thus, compliance with
these regulations will not result in any
direct costs to the regulated parties.

However, two types of expenses may
be incurred because of violations of
these regulations: civil penalties and
clean-up costs. Since economic impacts
are generally based on compliance
costs, not costs resulting from failure
to comply, these two factors are not
considered as direct impacts. This is
particularly appropriate since in the
absence of mandatory reporting of dis-
charges of hazardous substances,
there are little data on discharge
events (i.e. number and size of dis-
charges, types of materials spilled, re-
sulting penalties, and associated clean-
up costs). It is therefore very difficult
to estimate the frequency of violations
or the resulting costs.

As a result of the amendment to the
statute, the potential penalties to be
assessed under the proposed regula-

FEDERAL REGISTER, VOL. 44, NO. 34—FRIDAY, FEBRUARY 16, 1979




10278

PROPOSED RULES

tions are considerably simplified and
reduced from those originally promul-
gated. The former penalty structure
was more complex and severe. The
maximum penalty for a discharge
from a land-based facility was set at
$500,000 while a discharge from a
vessel could result in a $5 million pen-
alty. The penalty structure has now
been both simplified and moderated
(the maximum penalty for any dis-
charge is now set at $50,000 unless it is
the result of willful negligence or will-
ful misconduct, where the penalty can
reach $250,000). Therefore, the poten-
tial amounts of civil penalties will be
substantially less than projected in
the March 13, 1978 promulgation (43
FR 10479).

EVALUATION PLAN

Under the amendment to section
311, the Agency is required to. “con-
duct a study and report to the Con-
gress on methods, mechanisms, and
procedures to create incentives to
achieve a higher standard of care in
all aspects of the management and
movement of hazardous substances
* * * The Administrator shall include
in such a study (1) limits of liability,
(2) liability of third party damages, (3)
penalties and fees, (4) spill prevention
plans, (5) current practices in the in-
surance and banking industries, and
(6) whether the penalty enacted in
subclause (bb) of clause (iii) of subpar-
agraph (B) of subsection (b)(2) of sec-
tion 311 of Public Law 92-500 should
be enacted.” (Pub. L. 95-576).

This study will provide the Agency
with a more complete picture of the
effectiveness of these regulations and
possible economic impacts, and will
allow the Agency to evaluate any pro-
cedural difficulties encountered in im-
plementing the regulations. The
Agency is required to complete this
study by May, 1980. Plans are now
being completed for the conduct of
this study and the Agency will solicit
assistance from interested parties in
the performance of this study.

COMMENTS
The changes made in the regulations

today deal primarily with the applica-

bility section and the penalties for vio-
lation of this regulation. No change
has been made in the list of substances
or the reportable quantities except for
the three substances addressed earlier
in this preamble. Moreover, the meth-
ods of determining reportable guanti-
ties have not been changed. The
Agency believes that in addressing the
comments received on the original pro-
posed regulations (43 FR 10490), it has
sufficiently considered and responded
to most issues concerning the sections
of this regulation which are being re-
proposed at this time. All of the sub-
stantive changes from the regulations

promulgated on March 13, 1978 are ex-
plained in this preamble. The changes
involve the applicability of section 311.
The Agency has determined that a
comment period of thirty (30) days
will be necessary to address the new
issues in this proposed rulemaking.

DoucLas M. COSTLE,
Administrator.

FEBRUARY 8, 1979.
ATTACHMENT I

§153.203 Procedure for the notice of dis-
charge.

(a) Before January 1, 1977, any person in
charge of a vessel or an onshore or offshore
facility shall, as soon as he has knowledge
of any discharge of oil or a hazardous sub-
stance from that vessel or facility in viola-
tion of section 311(b)3) of the Act, immedi-
ately notify by telephone, radio telecommu-
nication, or a similar means of rapid com-
munication, one of the following persons:

(1) Duty Officer, National Response
Center, U.S. Coast Guard, 400 Seventh
Street, SW, Washington, D.C. 20590, toll
free telephone number 800-424-8802.

(2) The government official predesignated
in the applicable Regional Contingency
Plan as the On-Scene Coordinator for the
geographic area in which the discharge
oceurs.

Norte—Regional Contingency Plans are
available at Coast Guard District Offices
and Environmental Protection Agency
(EPA) Regional Offices, as indicated in
Table 2. Coast Guard District Office and
EPA Reglonal Office addresses are listed in
Table 1.

(3) Commanding Officer or Officer-in-
Charge of any Coast Guard unit in the vi-
cinity of the discharge, or in the case of a
discharge into the Panama Canal Zone, the
Marine Traffic Control in Cristobal or
Balboa.

(4) Commander of the Coast Guard dis-
trict in which the discharge occurs.

Nore.—Coast Guard Districts and corre-
sponding States may be found in Part 3 of
this Chapter,

(b) After December 31, 1976, any person in
charge of a vessel or an onshore or offshore
facility shall, as soon as he has knowledge
of any discharge of oil or a hazardous sub-
stance from that vessel or facility in viola-
tion of section 311(b)X3) of the Act, immedi-
ately notify by telephone, radio telecommu-
nication, or a similar means of rapid com-
munication the official designated in para-
graph (a)(1) of this section, except as pre-
scribed in paragraph (c) and (d) of this see-
tion.

(ey If after December 31, 1979, to give
notice as prescribed in paragraph (b) of this
section is impractical, notice may be given
to the officials listed in paragraphs (a)2)
through (a)(4) of this section in order of pri-
ority.

(d) After December 31, 1976 any person in
charge of a vessel or an onshore or offshore
facility shall, as soon as he has knowledge
of any discharge of oil or a hazardous sub-
stance occurring in Alaska or Hawail from
that vessel or facility in viclation of section
311(bX3) of the Act, immediately notify by
telephone, radio telecommunications, or a
similar means of rapid communications any
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of the officials listed in paragraphs (aX2)
through (a)(4) of this section.

It is proposed to add Part 117 as fol-
lows:

Part 117—Determination of Reportabie
Quantities For Hazardous Substances

Subpart A—General Provisions

Sec,

117.1 Definitions,

117.2 Abbreviations.

117.3 Determination of reportable quanti-
ties.

Subpart B—Applicability

- 117.11 General applicability.

117.12 Appiicability to discharges from
facilities with NPDES permits.

117.13 Applicability to discharges from
publicly owned treatment works and
their users. ‘

117.14 Applicability assoclated with, dredg-
ing and filling activities.

117.15 Demonstration projects.

Subpart C—Notice of Discharge of @ Reportable
Quantity
117.21 Notice.
117.22 Penalties.
"~ 117.23 Liabilities for removal.

AUTHORITY.—Secs. 311 and 501(a), Federal
Water Pollution Control Act (33 U.S.C. 1251
et seq.), (the Act) and Executive Order
11735,

Subpart A—General Provisions
§ 117.1 Definitions.

As used in this part, all terms shall
have the meanings stated in 40 CFR
Part 116.

“Reportable quantities" means
quantities that may be harmful as set
forth in § 117.3, the discharge of which
requires notice as set forth in § 117.21.

“Administrator” means the Adminis-
trator of the Environmental FProtec-
tion Agency (EPA).

“Mobile source” means any vehicle,
rolling stock, or other means of trans-
portation which contains or carries a
reportable quantity of a hazardous
substance.

“Public record’’ means the NPDES

permit application or the NPDES
permit itself.
““National Pretreatment Standard"
or “Pretreatment Standard” means
any regulation containing pollutant
discharge limits promulgated by the
EPA in accordance with section 307(b)
and (c) of the Act, which applies o In-
dustrial users of a publicly owned
treatment works. It further means any
State or local pretreatment require-
ment applicable to a discharge and
which is incorporated into a permit
issued to a publicly owned treatment
works under section 402 of the Act,

“Publicly'Owned Treatment Works"
or “"POTW" means a treatment works
as defined by section 212 of the Act,
which is owned by a State or munici-
pality (as defined by section 502(4) of
the Act). This definition includes any
sewers that convey wastewater to such
a treatment works, but does not in-
clude pipes sewers or other convey-
ances not connected to a facility pro-
viding treatment. The term also means
the municipality as defined in section
502(4) of the Act, which has jurisdic-
tion over the indirect discharges to
and the discharges from such a treat-
ment works.

“Mixture’” means any combination
of two or more elements and/or com-
poutids in solid, liquid or gaseous form

;xcept where such substances have
undergone a chemical reaction so as to
become inseparable by physical means.

“Remove” or “removal” refers to re-
moval of the oil or hazardous sub-
stances from the water and shoreline
or the taking of such other actions as
may be necessary to minimize or miti-
gate damage to the public health or
welfare, including, but not limited to,
fish, shellfish, wildlife, and public and
private property, shorelines, and
beaches.

§117.2 Abbreviations.

NPDES equals National Pollutant
Discharge Elimination System
RQ equals reportable quantity.

§117.3 Determination of reportable gquan-
tities.

The quantity listed with each sub-
stance in Table 117.3 is determined to
be the reportable quantity for that
substance. The reportable gquantity of
mixtures or solutions are considered
additive based upon the proportions of
the individual elements or compounds
as follows: For a mixture or solution of
substance X, substance Y, and sub-
stance Z, etc., the weight of substance
X discharged is divided by the reporta-
ble guantity of pure subtance X, and
so forth. Next, the fractions so derived
are added. If the total equals or ex-
ceeds one then there reportable quan-
Lity of the mixture or solution has
been equaled or exceeded.

TasLE 117.3 REPORTABLE QUANTITIES OF
HAZARDOUS SUBSTANCES

Note.—The first number under the
column headed “RQ'" 15 the reportable
quantity in pounds. The number in paren-
theses is the metric equivalent in Kilograms.
For convenience, the table contains a
column headed “Category’ which lists the
code letters “X", “A", “B”, "C" and “D" as-
sociated with reportable quantities of 1, 10,
100, 1,000 and 5,000 pounds respectively,
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Material Cate-  RQ In pounds
gory (kilograms)

Acetaldehyde C 1,000 (454).
Acetic acid C 1,000 (454).
Acetic anhydride C 1,000 (454).
Acetone cyanohydrin A 10 (4.54).
Acetyl bromid: D 5,000 (2,270).
Acetyl chloride D 5,000 (2,270).
Acrolein X 1 (0.454).
Acrylonitrile B 100 (45.4).
Adipic acid D 5,000 (2,270).
Aldrin b4 1 (0.454).
Allyl aleohol B 100 (45.4).
Allyl chloride C 1,000 (454),
Aluminum sulfate D 5,000 (2,270).
Ammonia B 100 (45.4).
Ammonium acetate D 5,000 (2,270).
Ammonjum benzoate. D 5,000 (2,270),
Ammonium bicarbonate D 5,000 (2,270),
Ammonium bichromate C 1,000 (454).
Ammonium bifluoride D 5,000 (2,270).
Ammonium bisulfite D 5.000 (2,270).
Ammonium carbamate D 5,000 (2,270,
Ammonium carbonate D 5,000 (2,270),
Ammonium chioride D 5,000 (2,270).
Ammonium chr te. C 1,000 (454).
Ammonium citrate D 5,000 (2,270).
Ammonium fluoborate D 5,000 (2,270),
Ammonium fluoride D 5.000(2,270).
Ammonium hydroxide C 1,000 (454).
A jum oxalate D 5,000 (2,270).
Ammonium silicofluoride C 1,000 (454).
Ammonium sulfamate D 5,000 (2,270).
Ammonium sulfide D 5,000 (2,270,
Ammonium sulfite D 5,000 (2.270).
Ammonium tartrate D 5,000 (2,270).
Ammonium thiocyanate D 5,000 (2,270).
Ammonium thiosulfate D 5,000 (2,270).
Amyl acetate C 1,000 (454).
Aniline Cc 1,000 (454).
Antimony pentachloride C 1,000 (454),
Antimony potassium tartrate - C 1,000 (454).
Antimony tribromid C 1,000 (454).
Antimony trichloride. C 1,000 (454).
Antimony trifluoride C 1,000 (454).
Antimony trioxide. D 5,000 (2,270).
Arsenic disulfide D 5,000 (2,270).
Arsenic pentoxide D 5,000 (2,270).
Arsenic trichloride D 5,000 (2,270).
Arsenic trioxide D 5,000 (2,270).
Arsenic Lrisulfide. D 5,000 (2,270).
Barium cyanide A 10 (4.54).
Benzene. C 1,000 (454).
Benzole acid D 5,000 (2,270).
Be itrile (&) 1,000 (454).
Benzoyl chloride C 1,000 (454).
Benzyl chloride B 100 (45.4).
Beryllium chloride D 5,000 (2,270),
Berylllum fluoride D 5,000 (2.270),
Beryllium nitrate D 5.000 (2,270).
Butyl acetate. D 5,000 (2,270).
n-Butyl phithalate B 100 (45.4).
Butylamine C 1,000 (454).
Butyrie acid D 5,000 (2,270),
Cadmium acetate B 100 (45.4),
Cadmium bormide B 100 (45.4).
Cadmium chloride B 100 (45.4).
Calelum arsenate C 1,000 (454).
Calcium arsenite C 1,000 (454).
Calcium carbide D 5,000 (2,270).
Calcium chromate C 1,000 (454).
Calclum cyanide A 10 14,54).
Calcium dodecylbenzenesulfonate C 1,000 (454).
Calclum hydroxide D 5,000 (2,270).
Calcium hypochlorite A 10 (4.54),
Calcium oxide D 5,000 (2,270).
Captan A 10 (4.54).
Carbary!l B 100 (45.4).
Carbofuran A 10 (4.54),
Carbon disulfide D 5,000 (2,270).
Carbon tetrachloride D 5,000 (2,270).
Chlordane X 1 (0.454).
Chiotine A 10 (4:54).
Chlorob B 100 (45.4)."
Chloroform D 5,000 (2,270).
Chlorpyrifos X 1 (0.454),
Chlorosulfonie acid C 1,000 (454),
Chromic acetate C 1,000 (454),
Chromic acid C 1,000 (454).
Chromic sulfate C 1,000 (454).
Chromous chloride C 1,000 (454).
Cobaltous bromi C 1,000 (454),
Cobaltous formate C 1,000 (454).
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Cobaltous sulfamate
C hos.

Cresol .
RO ORI Y U o2 o cotessr ot sosrronyondrsbisosssansbvororsosy viodsorsscss biomtaortassernois
Cupric acetate
Cupric acetoarsenite

Cupric chloride NN BT R e e e e R
Cupric nitrate
Cupric oxalate
Cupric sulfate
Cupric sulfate iated
Cupric tartrate
Cyanogen chloride
Cyclohexane. -y 00 5 LN e A W 0 A A e A
24-D Acid 5
2,4-D Esters
DDT
Diazinon

D
Dichlobentl
01T T e e W IS b B e O F
‘Dichlorobenzene
DiChIOTOPIOPANE |..ovviccrsrisrasansismsnssiasssssnn
Dichloropropene
Dichloropropene-Dichloropropane Mixture
2,2-Dichloropropionic acid

Dichlorvos
Dieldrin
Diethylamine
Diméthylamine
Dinitrobenzene
2 Trtle (oad T T S RO TR s i el el L i b s s o e
Dinitrotoluene
Diquat
Disulfoton
DAUron ...
Dodecylbenzenesulfonic acid
Endosulfan ......
Endrin
Epichlorohydrin
FLRAIOY | o\ vasr cehoreres rutaspyevhrropatrsssppecs 0P Aaey oSy Sapasanetd *
A L T T T R S By e e o sl e, M 0
Ethylenediamine
Ethylene dibromide..... L SR TR S
Ethylene dichioride

Ferric ammonium citrate,
Ferric ammonium oxalate
Perric chloride
Ferric fluoride
Ferrie nitrate .,
Ferric sulfate ............
Ferrous ammonium sulfate...
Ferrous chloride ..
Ferrous sulfate ,
Formaldehyde
Formic acid.
Fumarie acid ,,
Furfural ..........
Guthion
Heptachlor 7

Hexachiorocyclopentadiene....,
Hydrochloric acid
Hydrofluoric acid
Hydrogen cyanide ...,
Hydrogen sulfide,,

cylbenzenesulfonate

Lead acetate
Lead arsenate.
Lead chioride .
Lead fluoborate
Lead fluoride
Lead iodide
Lead nitrate. .o
Lead stearate
Lead sulfate
Lead sulfide
Lead thioe; te
Lindane........... Sredia
Lithium chromate
Mualathion..
Maleic acid ...
Maleic anhydride
Mercaplodimethur
gy ey et e T e il B Sty i
Mercuric nitrate
Mercuric sulfate
Mercurie thiocyanate

Cate-
gory

|
|

RQ In pounds
(kilograms)

E R R le o e lefo oo dulofoiviolod Sololol. - elol 4 § folviciolel- Rslolof-RoXolohelvislofol Hol i fol L fololoRolloslok - Aolvloiel. B foNok b ol- KKl N R A= B 3. B Mo k- Hol

1,000 (454).
10 14.54),
1,000 (454).
100 (45.4),
100 (45.4).
100 (45.4).
10 (4.54),
100 (45.4).
100 (45.4),
10 (4.54).
100 (45.4).
100 (45.4),
10 (4.54).
1,000'(454).
100 (45.4).
100 (45,4).

1 (0.454).

1 (0.454).
1,000 (454),
1,000 (454),
1 (0.454).
100 (45.4).
5.000 (2,270,
5,000 (2,270),
5.000 (2,270).
5,000 (2,270,
10 (4.54).
1(D.454).
1,000 (454).
1,000 (354
1.000 (454).
1,000 (454).
1,000 (454).
1,000 (454).
1(0.454),
100 (45.4),
1,000 (454).
PLO.454).

1 (0.454).
1,000 (454).
10 (4.54),
1,000 (454).
1,000 (454).
1.000 (454),
5,000 (2,270),
5.000 (2.270).
1,000 (454).
1,000 (454).
1,000 (454)
100 (45,41
1,000 (454).
1,000 (454).
1,000 (454).
100 (4541
1,000 (454),
1,000 (454).
5.000 (2,270)
5,000 (2,270).
1,000 (454),

1 (0.454)
110.454),
1(0.454),
5,000 (2,270).
5.000 (2,270).
10 (4.54),

100 (45.4).
1,000 (454).
1.000 (454).
5.000 (2.270).
1(0.454),
5.000 (2,270,
5.000 (2,270)
5.000 (2.270)
5.000 (2,270).
1,000 (454),
5,000 (2,270).
5.000 ¢2,270).
5,000 (2,270).
5,000 (2,270).
5,000 (2,270,
5.000 (2,270
110.454)
1,000 (454).
10 (4.54).
5,000 (2,270).
5.000 (2,270).
100 (45.4)

1 (0.454),

10 (4.54).

10 (4.54).

10 (4.54),
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Material Cate- RQ in pounds
gory (kilograms)

Mercurous nitrate A 10 (4.54).
Methoxychlor X 11(0.454),
Methyl mercaptan B 100 (45.4).
Methyl methacrylate D 5.000 (2,270).
Methyl parathion B 100 (45.4).
Mevinphos X 110.454).
Mexacarbate ] 1,000 (454).
Monoethylamine C 1,000 (454).
Monomethylamine C 1,000 (454),
Naled A 10 (4.54).
Naphthalene D 5.000 (2,270).
Naphtheni¢ acid B 100 (45.4),
Nickel ammonium sulfate. D 5,000 (2,270).
Nickel chloride D 5,000 (2.270).
Nickel hydroxide C 1,000 (454).
Nickel nitrate D 5.000 (2,270).
Nickel sulfate D 5,000 (2,270).
Nitrie acid (0] 1,000 (454),
Nitrobenzene C 1,000 (454).
Nitrogen dloxide C 1,000 (454).
Nitrophenol C 1,000 (454).
Nitrotoluene G 1,000 (454).
Paraformaldehyde o 1,000 (454).
Parathion X 1 (0.454),
Pentachlorophenol A 10 (4.54).
Phenol C 1,000 (454).
Phosgene D 5,000 (2,270).
Phosphoric acid D 5,000 (2,270),
Phosphorus X 1 (0.454).
Phosphorus oxychloride D 5,000 (2,270).
Phosphorus pentasulfide B 100 (45.4).
Phosphorus trichloride D 5,000 (2,270),
Polychiorinated biphenyls A 10 (4.54).
Potassium arsenate C 1,000 (454),
Potassium arsenite C 1,000 (454),
Potassium bichromate ] 1,000 (454).
Potassium chromate C 1,000 (454).
Potassium cyanide A 10 (4.54).
Potassium hydroxide C 1,000 (454),
Potassium permanganate B 100 (45.4),
Propargite. A 10 (4.54).
Propionic acid D 5,000 (2,270).
Propionic anhydride D 5,000 (2,270),
Propylene oxide D 5,000 (2,270).
Pyrethrins C 1,000 (454).
Quinoline C 1,000 (454).
Resorcinol C 1,000 (454).
Selenium oxide C 1,000 (454).
Siiver nitrate X 1 (0.454).
Sodium C 1,000 (454).
Sodium arsenate C 1,000 (454).
Sodium arsenite (& 1,000 (454).
Sodium bichromate. C 1,000 (454).
Sodium bifluoride D 5,000 (2,270).
Sodium bisulfite D 5,000 (2,270),
Sodium chromate C 1,000 (454).
Sodium cyanide A 10 (4.54),
Sodium dodecylbenzenesulfonate C 1,000 (454),
Sodium fluoride D 5,000 (2,270).
Sodium hydrosulfide D 5,000 (2.270).
Sodium hydroxide (o] 1,000 (454).
Sodium hypochlorite B 100 (45.4).
Sodium methylate C 1,000 (454).
Sodium nitrite B 100 (45.4).
Sodium phosphate, dibasic D 5,000 (2,270).
Sodium phosphate, tribasic D 5.000 (2,270).
Sodium selénite C 1,000 ¢454).
Strontium chromate C 1,000 (454).
Strychnine. A 10 (4.54).
Styrene C 1.000 (454).
Sulfuric acid C 1,000 (454).
Sulfur monochloride C 1,000 (454),
24,5-T acid B 100 (45.4).
2,4.5-T amines B 100 (45.4).
2,4.5-T esters B 100 (45.4).
2,4.5-T salts B 100 (45.4),
2,4.5-TP acid B 100 (45.4).
2.4,5-TP acid esters B 100 (45.4).
TDE X 1(0.454).
Tetraethy! lead B 100 (45.4).
Tetraethyl pyrophosphate B 100 (45.4).
Thalljum sulfate. C 1,000 (454).
Toluene C 1,000 (454).
Toxaph X 1 (0.454),
Trichlorfon C 1,000 (454),
Trichloroethylene C 1,000 (454).
Trichlorophenol A 10 (4.54),
Triethanolamine dodecylbenzenesulfonate C 1,000 (454),
Triethylamine D 5,000 (2,270).
Trimethylamine C 1,000 (454).
Uranyl acetate D 5,000 (2,270).
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Material Cate- RQ in pounds
gory (kilograms)

Uranyl} nitrate D 5,000 (2,270).
Vanadium pentoxide C 1,000 (454).
Vanadyl sulfate C 1,000 (454).
Vinyl acetate C 1,000 (454).
Vinylid chloride D 5.000 (2,270).
Xylene C 1,000 (454),
Xylenal Cc 1,000 (454).
Zinc acetate C 1,000 (454).
Zine ammonium chloride D 5,000 (2,270),
Zinc borate C 1,000 (454).
Zine bromide D 5,000 (2,270).
Zine carbonate C 1,000 (454).
Zine chioride D 5,000 (2,270).
Zinc cyanide A 10 (4.54),

Zine fluoride C 1,000 (454).
Zine formate C 1,000 (454).
Zine hydrosulfite C 1,000 (454),
Zinc nitrate D 5,000 (2,270).
Zine phenolsulfonate D 5,000 (2,270),
Zine phosphide C 1,000 (4543
Zinc sflicofluoride D 5,000 (2,270).
Zine sulfate C 1,000 (454).
Zirconium nitrate D 5,000 (2,270).
Zirconium potassium fluoride. D 5,000 (2,270).
Zirconium sulfate D 5.000 (2,270).
Zirconium tetrachloride D 5,000 (2,270).

Subpart B—Applicability Hazardous Substance Contingency

§117.11  General applicability.

This regulation sets forth a determi-
nation of the reportable quantity for
each substance designated as hazard-
ous in-40 CFR Part 116. The regula-
tion applies to quantities of designated
substances equal to or greater than
those set forth above, when dis-
charged to waters and shorelines as
provided in section 311(b)}3) of the
Act, except to the extent that the
owner or operator can show such dis-
charges are made,

(a) In compliance with a permit
issued under the Marine Protection,
Research and Sanctuaries Act of 1972
(33 U.S.C. 1401 et seq.),

(b) In compliance with approved
water treatment plant operations as
specified by local or State regulations
pertaining to safe drinking water,

(e) Pursuant to the label directions
for application of a pesticide product
registered under 40 CFR Part 162
(Feder] Register, Vol. 40, No. 129, Part
I, pp. 28242-28226, July 3, 1975) by
authority of the Federal Insecticide,
Fungicide, and Rodenticide Act, as
amended by the Federal Environmen-
tal Pesticide Control Act of 1972 (Pub,
L. 92-516, 86 Stat. 751; T U.S.C. 136 et.
seq.), and further amended by the
Federal Pesticide Act of 1978 (Pub. L.
95-396, 92 Stat. 819), o

(d) In compliance with the regula-
tions issued under section 3004 of the
Resource Conservation and Recovery
Act, 90 Stat. 2795; 42 U.S.C. 6901,

(e) In compliance with instructions’

of the On-Scene Coordinator pursuant
to 40 CFR 1510 (the National Oil and

Plan) or 33 CER 153.10(e) (Pollution
by Oil and Hazardous Substances) or
in accordance with applicable removal
regulations as required by Section
311¢j)X(1) (A),

(f) In compliance with a permit
issued under § 165.7 of Title 14 of the
State of California Administrative
Code,

(g) From a properly functioning
inert gas system when used to provide
inert gas to the cargo tanks of a vessel,

(h) From a permitted source and are
excluded by § 117.12 of this regulation,
or ,

(1) To a POTW and are specificaly
excluded or reserved in § 117.13.

§117.12 Applicability to discharges from
facilities with NPDES permits.

(a) This regulation does not apply
to;
(1) Discharges in compliance with a
permit under section 402 of this Act;

(2) Discharges resulting from cir-
cumstances identified, reviewed and
made a part of the public record with
respect to a permit issued or modified
under section 402 of this Act, and sub-
ject to a condition in such permit;

(3) Continuous or anticipated inter-
mittent discharges from a point
source, identified in a permit or permit
application under section 402 of this
Act, which are caused by events oceur-
ring within the scope of the relevant
operating or treatment systems. or

(4) Discharges from a POTW of sub-
stances received as influent at the
treatment works.

(b) Definitions. (1) A discharge is “in
compliance with a permit issued under
section 402 of this Act" if the permit
contains an effluent limitation specifi-

10283

cally applicable to the substance dis-
charged and the discharge is in com-
pliance with the limitation. N

(2) A discharge results “from circum-
stances identified, reviewed and made
a part of the public record with re-
spect to a permit issued or modified
under section 402 of the Act, and sub-
ject to a condition in such permit,”
whether or not the discharge is in
compliance with the permit, if:

(1) The permit application specifical-

‘ly identifies:

(A) The substance and the amount
of the substance to be discharged;

(B) The origin and source of the dis-
charge; and

(C) The treatment to be provided for
the discharge either by: -

(1) An on-site treatment system sep-
arate and apart from any treatment
system treating the permittee’s
normal discharge or

(2) A treatment system treating the
permittee’s normal discharge which is
designed to treat the substance in the
amount identified as to be discharged
or

(3) A best management practice de-
signed to prevent or contain the dis-
charge and, if the discharge will oceur,
treatment to eliminate or abate the
substance that could be discharged;
and

(ii) The permit contains:

(A) A best management practice de-
signed to prevent or contain the dis-
charge, and, if the discharge will
occur, treatment to eliminate or abate
the substance that could be discharged
or

(B) An effluent limitation specifical-
ly limiting the substance discharged
and a requirement that the discharge
be treated either by:

(1) An on-site treatment system sep-
arate and apart from any treatment
system treating the permittee’s
normal discharge or

(2) A treatment system treating the
permittee’s normal discharge which is
designed to treat the substance in the
amounts identified as being or likely
to be discharged

and the best management practice or
treatment system is in existence and
use; and

(3) A discharge is a *“continuous or
anticipated intermittent discharge
from a point source, identified in a
permit or permit application under
section 402 of this Act, and caused by
events occurring within the scope of
the relevant operating or treatment
system," whether or not such dis-
charges are in compliance with the
permit, if:

(i) An application for a permit for
the discharge from the point source
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has been submitted and has not been
denied or revoked; and

(ii) The discharge is caused by:

(A) An upset or failure of a treat-
ment system resulting from a control
problem, operator error, system fail-
ure or

(B) Contamination by noncontact
cooling water or storm water; or

(C) Upset or failure in the process
producing the discharge the treatment
system is designed to treat resulting
from a control problem, operator
error, system failure or malfunction;
or an equipment or system startup or
shutdown, equipment wash or produc-
tion schedule change; or

[Comment: Discharges will not be excluded
under section (3Xii) if they could have been
prevented by proper maintenance, proper
materials handling, or other such action.
Examples where these exclusions may nof
apply include chemical spills to noncontact
cooling water, spills entrained by storm
water runoff that could have been cleaned
up prior to the rainfall event, and system
upsets or fallure where equipment has not
been adeguately maintained.)

(iii) The discharge is a continuous or
anticipated intermittent discharge of
process waste, and

(A) is discharged from a point source
which holds a permit issued before the
effective date of 40CFR 122.14(a) or

(B) the substance discharged is des-
ignated as hazardous after the date of
any permit revised following promul-
gation of 40 CFR 122.14(a), but only
until the next revision of the permit.

[Comment: The NPDES standard permit
form presently requires the permittee to
notify the permit issuing authority of a
permit violation within five days of such
violation (EPA Form 3560-2, Part I, Condi-
tion A 2). The proposed revisions to the
NPDES regulations require the permittee to
notify the permit issuing authority of a
permit violation within 24 hours of such vio-
lation, (proposed 40 CFR 122.14(h), 43 FR
37093 (August 21, 1978)). When the NPDES
regulations are finalized, this section will
also require the written violations report
submitted by the permittee to distinguish
between section 311 and section 402 viola-
tions. If a permittee is uncertain whether a
discharge is subject to section 402 or section
311, he should immediately provide notice
under section 311 and § 117,21 of these regu-
lations to avoid possible criminal liability.]

§117.13 Applicability to discharges from
publicly owned treatment works and
their users.

(a) [Reserved]

(b) These regulations apply to all
discharges of reportable quantities to
a POTW, the source of which is a
mobile source except where such
source has contracted with, or other-
wise received written permission for
the owners or operators of the POTW
to discharge that quantity, and the
mobile source can show t.hal prior to

PROPOSED RULES

accepting the substance from an in-
dustrial discharger, the substance had
been treated to comply with any efflu-
ent limitation under section 301, 302
or 306 or pretreatment standard under
section 307 applicable to that facility.

117.14 Applicability to discharges associ-
ated with dredging and filling activi-
ties. [Reserved]

§117.15 Demonstration projects.

Notwithstanding any other provision
of this Part, the Administrator of the
Environmental Protection Agency
may, on a case-by-case basis, allow the
discharge of designated hazardous
substances in connection with re-
search or demonstration projects re-
lating to the prevention, control, or
abatement of hazardous substance pol-
lution. No such discharge will be al-
lowed unless a significant showing has
been made that the expected environ-
mental benefit from such a discharge
outweighs the hazard associated with
the discharge.

Subpart C—Notice of Discharge of a
Reportable Quantity

§117.21 Notice.

Any person in charge of a vessel or
an onshore or an offshore facility
shall, as soon as he has knowledge of
any discharge of a designated hazard-
ous substance from such vessel or fa-
cility in quantities equal to or exceed-
ing in any 24-hour period the reporta-
ble quantity determined by this Part,
immediately notify the appropriate
agency of the United States Govern-
ment of such discharge. Notice shall
be given in accordance with such pro-
cedures as the Secretary of Transpor-
tation has set forth in 33 CFR 153.203.
This provision applies to all discharges
not specifically excluded or reserved
by another section of these regula-
tions.

§117.22 Penalties.

(a) Any person in charge of a vessel
or an onshore or offshore facility who
fails to notify immediately the United
States Government of discharges of
hazardous substances designated in 40
CFR Part 116 equal to or exceeding in
any 24-hour period those quantities
which may be harmful as set forth in
this Part (except in the case of a dis-
charge beyond the contiguous zone,
where the person in charge of a vessel
is not otherwise subject to the jurisdic-
tion of the United States) shall be sub-
ject to a fine of not more than $10,000
or imprisonment for not more than
one year, or both, pursuant to section
311(b)(5).

(b) The owner, operator or person in
charge of a vessel or onshore or off-
shore facility from which is discharged

a hazardous substance designated in
40 CFR Part 116 in a quantity equal to
or exceeding in any 24-hour period,
the reportable quantity established in
this Part, (except in the case of a dis-
charge beyond the contiguous zone,
where the person in charge of a vessel
is not otherwise subject to the jurisdic-
tion of the United States) shall be as-
sessed a civil penalty of up to $5,000
per violation under section
311(b)(6)(A). Alternatively, upon a de-
termination by the Administrator, a
civil action will be commenced under
section 311(b)6)(B) to impose a penal-
ty not to exceed $50,000 per spill of
hazardous substance unless such dis-
charge is the result of willful negli-
gence or willful misconduct within the
privity and knowledge of the owner,
operator, or person in charge, in which
case the penalty shall not exceed
$250,000.

[Note: The Administrator will take into ac-
count the gravity of the offense and the
standard of care manifest by the owner, op-
erator, or person in charge in determining
whether a civil action will be commenced
under section 311(bX6XB). The gravity of
the offense will be interpreted to include
the size of the discharge, the degree of
danger or harm to the public health, safety,
or the environment, including consideration
of toxicity, degradability, and dispersal
charateristics of the substance, pervious
spill history, and violation of any spill pre-
vention regulations. Particular emphasis
will be placed on the standard of care and
the extent of mitigation efforts manifest by
the owner, operator, or person in charge.]

§117.23 Liabilities for removal.

In any case where a substance desig-
nated as hazardous in 40 CFR Part 116
is discharged from any vessel or on-
shore or offshore facility in a quantity
equal to or exceeding the reportable
quantity determined by this Part, the
owner, operator or person in charge
will be liable, pursuant to sections
311(f) and (g) of the Act, to the United
States Government for the actual
costs incurred in the removal of such
substance, subject only to the defenses
and monetary limitations enumerated
in sections 311(f) and (g) of the Act.
The Administrator may act to mitigate
the damage to the public health or
welfare caused by a discharge and the
cost of such mitigation shall be consid-
ered a cost incurred under section
311(c) for the removal of that sub-
stance by the United States Govern-
ment. In any case where a discharge is
excluded from this regulation by
§117.12(bX(3) of this regulation the
owner, operator or person in charge

‘shall be liable for any costs incurred in

the removal of such discharge in an
action brought under section 309(b) of
the Act.

[FR Doc. 79-4888 Filed 2-15-79; 8:45 am]

FEDERAL REGISTER, VOL. 44, NO. 34—FRIDAY, FEBRUARY 16, 1979




uulll

FRIDAY, FEBRUARY 16, 1979
PART V

—

dl
|I|IIIII|

L]

i

I

Il "
'"m”’"""! ml!
g

.

|
|

-
i

“" |

iy
‘""“Ilmml

(st

1

llll}ﬂ

ENVIRONMENTAL
PROTECTION
AGENCY

PUBLIC PARTICIPATION IN
PROGRAMS UNDER THE
RESOURCE
CONSERVATION AND
RECOVERY ACT, THE
SAFE DRINKING WATER
ACT AND THE CLEAN
WATER ACT

Final Regulations




10286
Title 40—Protection of Environment

CHAPTER I—ENVIRONMENTAL
PROTECTION AGENCY

[FRL 1041-1]

PART 25—PUBLIC PARTICIPATION IN
PROGRAMS UNDER THE RESOURCE
CONSERVATION AND RECOVERY
ACT, THE SAFE DRINKING WATER
ACT, AND THE CLEAN WATER ACT

Final Regulations

AGENCY: Environmental Protection
Agency.

ACTION: Rule.

SUMMARY: These regulations are in-
tended to encourage, provide for, and
assist public participation under the
Resource Conservation and Recovery
Act, the Safe Drinking Water Act, and
the Clean Water Act. They replace ex-
isting regulations for public participa-
tion in water programs and interim
final regulations for public participa-
tion in solid waste management. The
regulations include general provisions
which reguire open processes of gov-
ernment and efforts to promote public
awareness in the course of making de-
cisions in programs and activities
under the three Acts. Also included
are requirements which apply to spe-
cific public participation mechanisms,
such as public hearings and advisory
groups. These regulations do not re-
quire the use of the specific mecha-
nisms. The mechanisms must be used
only if they are reguired in program
regulations. Public participation regu-
lations for one covered program are
being promulgated simultaneously
with these regulations. They are regu-
lations governing public participation
in the Municipal Wastewater Treat-
ment Facility Construction Grants
Program under the Clean Water Act.
These regulations appear elsewhere in
this issue of the FEDERAL REGISTER.

DATES: These regulations are effec-
tive on February 16, 1979, except as
otherwise specified in § 25.2.

ADDRESSES: Comments submitted
on these regulations may be inspected
at the Public Information Reference
Unit, EPA Headquarters, Room 2922,
Waterside Mall, 401 M Street, SW.,
Washington, D.C, between 8:00 a.m.
and 4:30 p.m. on business days.

FOR FURTHER INFORMATION
CONTACT:

Lee Daneker, Office of Water and
Waste Management (WH 556), Envi-
ronmental Protection Agency, 401 M
Street, S.W., Washington, D.C.
20460, telephone 202-755-7638.

SUPPLEMENTARY INFORMATION:
EPA has received a significant volume
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of thoughtful criticism of its perform-
ance in implementing its legal public
participation mandates and its more
general responsibility to involve the
publie in significant governmental de-
cisions. This criticism has been stimu-
lated in part by the desire of citizens
to be active in shaping government
programs which affect their lives and
also by the growing need for govern-
mental units at all levels to participate
in the programs of other governmen-
tal entities. Government decision-
makers have become increasingly
aware of the capability of citizens to
make constructive use of opportunities
for involvement. This new awareness
has been accompanied by increased
practical experience in using ap-
proaches and techniques to facilitate
citizen involvement.

In response to the circumstances 'dis-
cussed briefly above, the. EPA per-
ceived a new opportunity to better
define public participation require-
ments, to ‘eliminate unnecessary re-
quirements, and to assure consistency
of requirements under the Resource
Conservation and Recovery Act, the
Safe Drinking Water Act, and the
Clean Water Act. This effort is intend-
ed to foster improved public imvolve-
ment in governmental decisions by
clarifying the rights and responsibil-
ities of potential participants and
those responsible for administering
public participation programs. This
will lead ta better decisions, more sat-
isfactory opportunities for citizens to
encourage economy in government,
and greater public confidence in gov-
ernment because decisions have been
made with participation by interested
citizens, It will also encourage better
relations among units of government
which often find themselves in a dual
role of participating in programs of
other agencies as well as administering
participation programs of their own.

EPA developed a set of concept.

papers for improved public participa-
tion requirements under the three
Acts and made them public in early
March 1978. These concept papers
were circulated to approximately 7,000
interested parties including more than
3,000 who were mailed draft Construc-
tion Grants Program regulations
dated March 3, 1978. The Agency held
two public meetings to receive com-
ment on the concept papers, met with
EPA staff in all ten EPA regions, re-
ceived numerous verbal comments
telephoned to the Agency, and met
with several outside interest groups in-
cluding representatives of several
States and municipalities and with
representatives of the Association of
State and Interstate Water Pollution
Control Agencies.

As a result of these outreach activi-
ties, the EPA received more than 300
written comments on the concept

papers. After considering all com-
ments, EPA revised the concept
papers, and published them in the

FEDERAL REGISTER on August 7, 1978,
as proposed regulations. The Agency
provided 60 days for public comment,
held a public meeting to receive com-
ments in San Francisco on September
21, 1978, held a public hearing on the
proposed regulations in Washington,
D.C. on September 26, and provided 56
hours of toll-free telephone time to fa-
cilitate the submission of comments
from individuals from all parts of the
Nation,

EPA instituted the toll-free line for
submitting comments as an alternative
to holding hearings or meetings on the
proposed regulations in other parts of
the country. Many commenters ex-
pressed strong approval of the toll-
free line, especially those who lacked
the resources to travel readily and
therefore would have been unlikely to
attend hearings in other cities. Some
criticism of our failure to hold hear-
ings throughout the country was also
expressed.

EPA received more than 300 com-
ments by October 6, 1978, the date on
which the official record closed. Ap-
proximately 125 of these were received
over the toll-free line. Fifteen wit-
nesses testified at the September 26
public hearing. Additional comments
received after October resulted in a
total of more than 500 comments. A
review of the comments by affiliation
indicates that the public involvement
effort succeeded in stimulating a bal-
anced and diverse record. Major seg-
ments of the public which were well
represented include States, substate
agencies and units of government, eco-
nomic interests, planners, engineers,
private citizens, public interest groups,
and environmental groups.

All comments, including those re-
ceived shortly after October 6, were
reviewed and considered in developing
the final regulation.

Virtually all commenters supported
the intent of the EPA effort and the
objectives of the regulations. In gener-
al, those who commented primarily
from the perspective of former, cur-
rent or prospective participants in
EPA programs were supportive of the
proposed regulations but critical of
the Agency for relaxing the regula-
tions relative to the March concept
papers. In many cases these com-
menters called for a return to the
more stringent approach of the con-
cept papers, for more specificity and
additional requirements, and for limi-
tations on discretion and flexibility.
Many of these commenters cited prob-
lems which they had experienced with
the public participation performance
of EPA and units of government at
other levels. They pointed out that
the establishment of clear, firm re-
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quirements would be one of the most
effective actions which EPA could
take to generate public interest and
participation. In contrast, many, al-
though not all, of those commenting
as representatives of implementing
agencies expressed concern that the
regulations were too rigid and detailed
and would offer too many opportuni-
ties to stop projects or to take legal
action .on minor procedural issues.
These commenters called for a further
relaxation of requirements, elimina-
tion of detail, and provision of addi-
tional flexibility., In many instances,
these commenters recognized the
flexibility which had been introduced
relative to the March concept papers,
but indicated that the changes were
not sufficient. Some commenters
called for EPA to eliminate all require-
ments and instead to lintit itself to set-
ting objectives (“performance stand-
ards') which could be fulfilled
through a variety of mechanisms. In
support of performance standards,
many elected officials or their repre-
sentatives commented that the more
general performance standard ap-
proach would maintain and protect
the authority of State and local offi-
cials from Federal encroachment.

EPA agrees that the regulations
should provide maximum flexibility
and discretion to implementing agen-
cies and should not infringe improper-
ly upon the authority of other govern-
mental units. The Agency is also sensi-
tive to those who accurately pointed
out the strong positive relationship be-
tween firm requirements, credible
public participation efforts, and the
willingness of the public to partici-
pate. In revising the proposed Part 25,
EPA has attempted to provide flexibil-
ity wherever it would not interfere
with public involvement. In a limited
number of instances where it appeared
necessary and justified, EPA has opted
for more specific requirements. In gen-
eral, the final Part 25 moves in the di-
rection of fewer specific requirements
than the proposed version. The follow-
ing is a list of changes in the final reg-
ulation which have provided increased
flexibility and discretion relative to
the proposed Part 25, existing Part 105
(Public Participation in Water Pro-
grams) and interim final Part 249
(Public Participation in Solid Waste
Management):

1. EPA non-policy rulemaking was
covered in proposed Part 25. It is spe-
cifically excluded from final Part 25.

2. Activities covered by Part 105 but
excluded, except as discretionary ele-
ments, from the public participation
requirements of final Part 25 are as
follows: 40 CFR Part 33 (Subagree-
ments), Part 39 (Loan Guarantees for
Construction of Treatment Works),
Part 40 (Research and Development
Grants), Part 45 (Training Grants and
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Manpower Forecasting) and Part 46
(Fellowships). -
3. Final Part 25 eliminates the

annual State report on public partici-
pation required by Part 105.3.

4. Part 105.3 (a) and (¢) require that
informational materials be mailed di-
rectly to persons on each agency’s
mailing list. Part 249.4 (b) and (c) re-
quired periodic dissemination of infor-
mational materials. Final Part 25.4(b)
requires only that notice of the avail-
ability of materials be mailed, rather
than the materials themselves or sum-
maries of the materials.

5. Part 105.4(d), Part 249.4(e) and
proposed Part 25.3(c) required notices
and informational materials to be sent
to the entire agency mailing list. Final
Part 25.4(b)(5) permits segmenting of
the list and mailing notices of events
(or of availability of materials) only to
appropriate portions of the list,

6. The requirement of Part 105.4(b)
and Part 249.4(d), for each agency to
have "‘standing arrangements’ for con-
sultation with the public, is deleted
from final Part 25; although Part 25
continues to require consultation on
significant decisions.

7. The requirement of Part 105.4(e),
that copying facilities be available at
information depositories, is changed to
a recommendation in final Part
25.4(bX3). Part 2494 (f) and (i) re-
quired that information on the avail-
ability of copying facilities at conve-
nient locations and at reasonable cost
to the public be available. This re-
quirement is deleted.

8. The recommendation in proposed
Part 25.3(b), that agencies target in-
formational materials to specific seg-
ments of the public, is changed in
final Part 25.4(b)(2) to a recommenda-
tion to consider preparing targeted
materials.

9. Proposed Part 25.3(b) required
that *“relevant"” documents be placed
in information depositories. Part
249(f) required that agencies shall pro-
vide, either directly or through others,
in convenient locations, one or more
public collections of Solid and Hazard-
ous Waste Management reports perti-
nent to the geographic area. Final
Part 25.4(b)3) limits the documents
that must be placed in depositories to
those relating to significant decisions.

10. The requirement of Part
105.7(d), that public meeting notices
be mailed as soon as the meeting is
scheduled, is deleted from the final
Part 25.

11. The requirement of Part 105.7(d)
and Part 249.(d), that public hearing
notices be mailed as soon as the hear-
ing is scheduled, is deleted from the
final Part 25.

12. The requirement of Part 105.7(g)
and Part 249.7(g) to publish the hear-
ing agenda in the public hearing
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notice is deleted from the final Part
25

13. Part 105.7(c) requires that cases
of doubt over whether to hold a public
hearing be resolved in favor of holding
a hearing. Part 249.7(c) requires that a
hearing be held if there is any public
interest. These requirements are de-
leted from the final Part 25.

14. Final Part 25.5(b) gives Regional
Administrators the authority to waive
public hearing notice requirements in
emergency situations.

15. Final Part 25.5(c) permits the
agency holding a public hearing to
prepare a tape recording or other com-
plete record of the hearing instead of
a transcript and make it available to
the public.

16. The requirement for financial
disclosure by advisory group members,
proposed Part 25.3(d){iiXD), is de-
leted from the final Part 25.

17. Final Part 25.7(c) provides new
flexibility in advisory group member-
ship requirements and permits EPA to
waive those requirements for grantees
which cannot meet the requirements
after making active, good faith efforts
to do so. Proposed Part 25 included a
less flexible membership requirement
and made no provision for a waiver.

18. Final Part 25.10 permits modifi-
cation of the public participation work
plan with the agreement of the Re-
gional Administrator. No provision for
modifying the work plan was included
in the proposed Part 25.

19. Public Participation Summaries
are deleted from the final Part 25 in
favor of Responsiveness Summaries
(see final Part 25.11).

20. Final Part 25.7(e) provides an in-
creased State and local agency role in
advisory group training. No State and
local rule was provided in proposed
Part 25.

EPA believes the balance which the
final regulations achieve between
flexibility and specificity recognizes
the public's expressed desire for firm
requirements yet responds effectively
to the legitimate concern of potential
implementing agencies that they have
the freedom to tailor their programs
to specific local, regional or Statewide
needs.

SUMMARY OF RESPONSE TO PUBLIC
COMMENT

The following sections respond to
other major points raised in comments
by the public made in writing, over the
toll-free line, at the public meeting,
and at the public hearing.

1. Application of proposed Part 25 lo
all EPA programs. In the preamble to
the proposed regulations, EPA ques-
tioned whether they should be applied
to all programs administered by EPA.
Public response to this was strongly in
favor of consistent requirements for
the entire Agency. Comments indicat-
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ed that inconsistent requirements
were a significant factor impeding
public involvement in Agency pro-
grams. EPA is responding to this by
the development of an Agency-wide
policy on public participation. This
policy will require each program to de-
velop regulations or guidance imple-
menting it. The Agency will monitor
program performance under this ap-
proach to determine whether it is suc-
cessful in achieving consistent public
participation requirements and oppor-
tunities for those seeking to become
involved in Agency programs.

2. Requirements will not guarantee a
successful public participation effort.
Many commenters stated that require-
ments were not sufficient to assure ef-
fective public involvement., Some com-
menting agencies further stated that,
since requirements would not in them-
selves be effective, EPA appeared to be
depending too heavily upon them.
EPA recognizes that requirements,
while necessary, are only one part of
making public participation successful.
Equally important is the conduct of
effective programs of public education
as well as the attitude, energy, and
creativity with which implementing
agencies, including EPA, undertake
their public participation responsibil-
ities. Another significant factor is the
availability of agency staff knowledge-
able about public participation tech-
niques. EPA is taking action to meet
this last need by developing and carry-
ing out a training program in public
participation to enhance the capabili-
ties of EPA, State and local agency
staff.

3. Relationship of Part 25 to pro-
gram regulations and guidance. Many
commenters indicated their belief that
Part 25 established new requirements
that advisory groups be formed and
public hearings held, This is not the
case. As explained in the new intro-
ductory section 25.1, Part 25 estab-
lishes general requirements for open
processes of government through
public information, public notification,
and public consultation prior to sig-
nificant decisions, but it does not man-
date the use of specific public partici-
pation mechanisms, such as advisory
groups, meetings, and hearings. These
are required only when mandated in
program regulations or specified at
the discretion of a responsible official.
The final section of this preamble in-
cludes a listing of other EPA regula-
tions which have been or will be re-
vised to implement the requirements
of Part 25.

The role of program regulations, or
EPA policy guidance memoranda, in
implementing the Part 25 regulations
is to emphasize the applicability of the
general Part 25 public information, no-
tification and consultation require-
ments to significant decisions in the
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affected programs, In some instances
program regulations or guidance will
also identify significant decisions or
processes where specific requirements
will apply (e.g., holding a public meet-
ing or hearing). The use of additional
specific mechanisms at these decision
points or at other decisions not refer-
enced by EPA requirements is discre-
tionary with the implementing agency.
If public participation is carried out
under EPA grant, all reasonable costs
will be grant eligible if identified in a
public participation work plan or oth-
erwise approved by EPA.

Other EPA “guidance’ will be in the
form of handbooks or manuals for im-
plementing agency staff or for the
participating public. These are intend-
ed to assist the public and implement-
ing agency staff by providing sugges-
tions for ways to meet requirements,
samples .or models of work which
meets requirements, and examples of
successful public participation efforts.

4. Application of Part 25 to pro-
grams under the Safe Drinking Waler
Act. The public participation regula-
tions are intended to encourage public
involvement in the decision-making
process in programs under the Re-
source Conservation and Recovery
Act, the Clean Water Act, and the
Safe Drinking Water Act. However,
not all sections are relevant to every
program. For instance, several States’
comments reflected a concern that the
advisory group requirements in the
proposed regulations would require
the establishment of such committees
in programs under the Safe Drinking
Water Act. This concern is unfounded.
The advisory group section applies
only where committees are required in
program regulations. No requirement
for such committees appears in the
regulations implementing the Safe
Drinking Water Act; nor is such a re-
quirement contemplated.

The regulations allow flexibility and
discretion in implementation within
each covered program. The guidance
and regulation which will be developed
by the drinking water program, and
other programs, will reflect options
which are compatible with each pro-
gram’s capabilities and the opportuni-
ties within the program for meaning-
ful public participation.

5. Application to approved State pro-
grams. Fach of the three Acts desig-
nates certain programs which can be
administered by a State, instead of by
EPA, if the State program meets crite-
ria established in the law and EPA
regulations. The proposed Part 25 in-
dicated that EPA was required to pro-
vide for public participation in the
process of making a determination to
approve such State programs. It also
provided that, after approval, the
State would be responsible for meeting
the public participation requirements

which had been the responsibility of
EPA. Like the proposed regulations,
final Part 25 requires EPA to provide
for public involvement in the process
of making its determination regarding
approval of all State programs. How-
ever, the final Part 25 indicates that
public participation requirements for
the NPDES Permit Program, the
State Hazardous Waste Program, the
Dredge and Fill Permit Program, and
the Underground Injection Control
Program are contained in the Consoli-
dated Permit Program regulations (40
CFR Part 123). These regulations
embody the reqguirements of Part 25.
Public participation requirements for
the Construction Grants Program are
found in 40 CFR Part 35, Subparts E
and F. States which undertake Con-
struction Grants Program functions
after approval by EPA are responsible
for meeting applicable public partici-
pation requirements of these regula-
tions, including requirements of Part
25 which are incorporated by refer-
ence.

One State expressed concern that
the regulations would apply to all
State activities which were adminis-
tered under the annual State program
administration grants authorized
under section 106 of the Clean Water
Act, including State-initiated activities
which are not required by the Clean
Water Act, which are not delegated to
the State by EPA, and which are not
funded by EPA grant. While public
participation in purely State activities
of this type may be desirable, such
participation is at the discretion of the
State and would not be required by
these regulations.

6. Public participation objectives.
Virtually all commenters supported
the public participation objectives of
the proposed Part 25; however, several
commenters felt that promoting sup-
port for environmental laws was not a
proper role for administrative agen-
cies. EPA agrees and has changed this
objective to read, “to encourage public
involvement in implementing environ-
mental laws.”

7. Public information requirements.
Most commenters recognized and sup-
ported the need for public information
as a prerequisite to effective public
participation; however, many stated
that the proposed requirements were
not clear and, in some cases, were po-
tentially burdensome. In response to
comments of this nature, EPA has
made the following modifications to
the public information provisions of
the regulations: permitted segmenting
mailing lists by geographic or interest
area and specified that only the appro-
priate portion of the list need receive
agency mailings; specified that only
summaries and notices of availability
need be sent to the list (or appropriate
segment) rather than entire docu-
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ments; specified that documents avail-
able in depositories need include only
those relating to significant or contro-
versial issues; clarified the term “rea-
sonable costs" of copying charges by
reference to prevailing commercial
rates.

8. Public hearing notice require-
ments. Comment on the proposed
public hearing notice requirements
was sharply divided between State and
local agencies which generally opposed
any increase in the 30 days required
by existing regulations and potential
participants (including private citi-
zens, public interest groups, and eco-
nomic interests) which supported the
45 day notice requirement included in
the proposed regulations. The record
of citizen comment indicates clearly
that 30 days has often been inad-
equate to allow notices to be circulat-
ed, documents obtained and reviewed,
and testimony prepared. Accordingly,
the final regulations retain 45 days as
the standard public hearing notice re-
quirement; however, EPA has respond-
ed to the comment by State and local
agencies by including a provision to
reduce the notice requirement, to not
less than 30 days, where EPA finds
that the longer notice is not needed to
encourage public participation in a
particular hearing.

9. Emphasis on advisory groups.
Many commenters expressed concern
that the regulations placed excessive
emphasis on the use of advisory
groups. We do not believe this concern
is justified. Part 25 does not require
the formation of any advisory groups.
Such groups must be formed only
when required by program regula-
tions. Advisory groups have been a re-
quirement in the Water Quality Man-
agement (section 208) program for sev-
eral years. New program regulations
for the Construction Grants Program
will require advisory groups, but in
only 30 percent of facilities plans. No

advisory group requirements are con-,

templated for the Clean Lakes Pro-
gram, Underground Injection Control
Program, Public Water Supply Pro-
gram, State Hazardous Waste Pro-
gram, or the NPDES Permit Program.
The question of whether they would
he required under State Solid Waste
Management Program grants is still
open. Given this record, we do not
agree Lthat the Agency places excessive
emphasis on the use of advisory
Eroups.

10. Role of advisory groups. The pro-
posed regulations stated that advisory
groups were Intended to provide advice
and recommendations to elected deci-
sionmakers and to encourage an inter-
change among the interests represent-
ed on the group. Some commenters
felt that the final decision-making role
of elected officials should be empha-
sized more strongly. We agree, and
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have added language to the advisory
group section further emphasizing this
point.

11. Advisory - group membership.
Comments from most State and local
agencies and public officials indicated
that the advisory group membership
requirements of proposed Part 25 pro-
vided them too little flexibility in con-
stituting such groups. They expressed
particular objection to the require-
ment that a majority of advisory
group members be private citizens and
public interest group members who
had no substantial economic interest
in the grant activity. Some agencies in-
dicated that they would be unable to
locate many individuals without an
economic interest in the grant acitiv-
ity who would be willing to serve on
advisory groups. Some commenting
agencies and public officials indicated
that no single segment of the public
should constitute a majority on the
advisory group. Other commenting
agencies and officials expressed ap-
proval of the changes in the advisory
group requirements that had been
made relative to the March concept
papers—especially the increased em-
phasis on the role of public officials
and the change allowing economic in-
terests to be represented on advisory
groups. Some of these commenters in-
dicated that, with these changes, the
advisory group membership require-
ments were satisfactory. Others indi-
cated that the requirements were still
too demanding and inflexible, stated
that they could not meet them, and
called for additional changes and in-
creased flexibility.

A large majority of private citizen
and public interest group commenters
expressed approval of the advisory
group membership requirements of
proposed Part 25. Many of these com-
menters described their experiences
indicating that non-economic interests
were under-represented on advisory
groups. These commenters supported
carefully structured advisory group
membership requirements, especially
the proposed requirement for a major-
ity of private citizens and public inter-
est group members. Most of these
commenters indicated that this meas-
ure would go far to remedy the prob-
lem of under representation for non-
economic interests. However, some
called upon EPA to require an even
longer proportion of individuals who
were interested in the grant supported
activity solely from an environmental
or taxpayer perspective.

EPA agrees that there must be flexi-
bility in the requirements for advisory
group membership. The final regula-
tions require that the advisory group
be composed of four segments in sub-
stantially equal proportion. These are
private citizens, public interest group
members, economic interests, and
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public officials. In response to com-
menters who requested EPA to ex-
plain the term “private citizen,"” the
regulations indicate that this term
refers to individuals with no greater
interest in the grant activity than an
average taxpayer., ratepayer, or con-
sumer. ,

The provision that segments need be
only “substantially equal” in propor-
tion is intended to provide grantees
with flexibility to implement the regu-
lations while at the same time re-
sponding to those commenters who
called upon EPA to carefully specify
the balance of interests on the group.
This language allows some imbalance
among the categories of membership.
For example, on a 20 person advisory
group, the requirements would be met
if two categories had only four mem-
bers while the other two had six mem-
bers. However, if one or more catego-
ries had only three members while
others had six or seven, the require-
ment that the categories be in sub-
stantially equivalent proportions
would not be met.

Many agency commenters expressed
concern that they could not meet advi-
sory group requirements because they
could not locate private citizens or
public interest group representatives
who would be willing to serve on advi-
sory groups. To respond to these com-
menters, the final regulations provide
that grantees who have carried out an
aggressive effort’to recruit members to
meet the requirements but cannot do
so will be considered in compliance
with the regulations. In a case such as
this, EPA will approve the advisory
group composition which has resulted
from the grantee's recruitment efforts
provided EPA is satisfied that those
efforts meet the performance standard
set forth in the regulations.

12. Financial disclosure by advisory
group members. Many commenters in-
dicated that a financial disclosure re-
quirement would discourage participa-
tion of many prospective advisory
group members. We agree, and accord-
ingly we have deleted the financial dis-
closure requirements from the final
regulations. We do, however, believe it
is useful for advisory group members
to know, in general, the type of inter-
est which each member has in a plan
or project under development. For ex-
ample, individuals on the advisory
group should indicate to one another
whether they are representing envi-
ronmental interests; economic inter-
ests such as agriculture, silvaculture,
or real estate; recreational interests;
consumer interests or others.

13. Grantee and advisory group re-
sponsibilities, Many commenters indi-
cated the responsibilities of the adviso-
ry groups should be stated in detail in
the final regulations. In support of
this recommendation, these com-
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menters cited examples of advisory
groups that were formed but not uti-
lized effectively. EPA does not believe
it is proper to include a detailed dis-
cussion of the responsibilities of gran-
tees and advisory groups in the regula-
tions. it is, however, appropriate to
expand somewhat upon the descrip-
tion of responsibilities and authorities
included in the proposed regulations,
and this has been done in the final
regulations.

14, Use of existing advisory groups
to meet public participation require-
ments. Some State and substate agen-
cies which have established advisory
groups, boards or commissions ques-
tioned whether these groups could be
used to satisfy the advisory group re-
quirements. EPA wishes to encourage
coordination of public participation re-
quirements and activities wherever
possible. This is clearly stated in
§ 25.13, Coordination and nonduplica-
tion. Consistent with this, existing ad-
visory groups may be used if they
meet the requirements of § 25.7 or are
modified to meet those requirements.

15. Support for advisory group par-
ticipation. In the preamble to the pro-
posed regulations, EPA questioned
whether reimbursement of advisory
group out-of-pocket expenses would be
helpful in encouraging public partici-
pation and whether it would pose an
administrative burden to grantees.
Many comments were received on this
issue as well as other matters pertain-
ing to advisory group logistics, such as
budget and staff for advisory groups.
Many commenters indicated that re-
imbursement of out-of-pocket ex-
penses would encourage participation.
Several public interest groups suggest-
ed that citizens should be paid for the
time they devote to advisory group
participation; others urged a more
cautious approach emphasizing volun-
teerism. Several commenting agencies
indicated they already operate reim-
bursement programs for normal out-
of-pocket expenses, but would be op-
posed to extending reimbursement to
additional expenses such as payment
for time expended in participation.

Since many agencies are already
conducting reimbursement programs
and since many commenters agree
that reimbursement does encourage
participation, EPA has determined
that grantees shall make reasonable
out-of-pocket costs of participation
available to advisory group members.
EPA will provide information on reim-
bursement systems to assist any
agency which needs to establish a
system.

Some commenters recommended
that reimbursement be available only
to private citizens and other advisory
group members who do not represent
economic interests. In fairness, we be-
lieve that reimbursement of reason-
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able out-of-pocket expenses should be
available to all group members; howey-
er, we recognize that many advisory
group members are eligible for reim-
bursement from the interests which
they represent. In the interest of econ-
omy, we encourage those advisory
group members to consider®not re-
questing reimbursement from the
grantee. In accord with OMB Circular
74-4, travel costs of elected officials

are not currently eligible for reim--

bursement.

Many commenters indicated that ad-
visory groups probably would be
unable to carry out their responsibil-
ities without their own staff and
budget. Most agencies objected that
requiring an independent staff for the
advisory group conflicted with their
status as advisors and could duplicate
the efforts of the agency staff. Many
agencies Indicated that their staff was
available to assist the advisory group
where needed.

EPA recognizes the need for staff to
assist advisory groups. But we agree
that providing staff assistance should
be the responsibility of the grantee.
The f{inal regulations require the
grantee to inform the advisory group
of staff available to assist it. The regu-
lations also require the grantee to pro-
vide the advisory group with an oper-
ating budget which can be used to
carry out their liaison with the gener-
al public and to assist the group in un-
derstanding the activity carried out
under grant. The budget may be used
for mailing, expert advice and other
functions as agreed upon between the
advisory groups and the grantee.

168. Public participalion program
staff. Many private citizens and public
interest groups recommended that
EPA require grantees to contract with
local citizen groups to carry out public
participation functions. Comments
from agencies on the wisdem of this
approach were mixed; however, agen-
cies felt strongly that this decision
should be discretionary. We agree,
and, as a result, no such requirement
appears in the final regulations. How-
ever, grantees are free to use this ap-
proach if they believe it will be the
most effective in their situation.

Several commenters indicated that
EPA should establish the qualifica-
tions of public participation staff in
regulations. In general, we believe that
the following characteristics will con-
tribute to successful accomplishment
of public participation responsibilities:
familiarity with the affected area;
knowledge of at least some of the par-
ties likely to be interested or affected;
experience in the skills needed to
carry out a public participation pro-
gram including organizing meetings,
providing staff support to advisory
groups, and other skills; and sufficient
knowledge of the technical and proce-

dural aspects of the grant activity to
be able to explain them to the adviso-
ry group and other members of the
public. EPA believes that these needed
characteristics will be apparent to
grantees. They will be stated in EPA
guidance. However, we do not believe
they should be specified in regulation.
Accordingly, the final regulation does
not specify the qualifications of public
participation staff.

One State questioned whether the
public participation staff contact for
statewide activities could be located in
the State agency office. The answer to
this question is yes.

17. Advisory group training. A
number of State and substate agencies
indicated that EPA should conduct ad-
visory group training in cooperation
with the grantee. We agree, and the
regulations have been modified to in-
dicate that advisory group training
should be carried out cooperatively by
EPA, the State, and any applicable
substate agency.

Several agencies commented that
training should be provided for their
staff as well as for advisory group
members. Again we agree. The regula-
tions indicate that agencies may in-
clude members of their staff in the
training sessions for advisory group.

18. Advisory group subcommittees
and technical advisory groups. Many
commenting agencies questioned
whether the advisory group require-
ments applied to other advisory
bodies, such as groups of technical ex-
perts. Other agencies questioned
whether subcommittees established by
advisory groups need have the same
composition as the primary advisory
group. The regulations do not inhibit
agencies from establishing technical
panels or similar groups: however it is
recommended that these groups be es-
tablished as subcommittees of the pri-
mary advisory group or at least coordi-
nated closely with that group. Any
recommendations of technical groups
should be reviewed by the primary ad-
visory group, and any comments made
by the advisory group should be for-
warded to the grantee or decisionmak-
ing officials along with the technical
group's recommendations,

Several public interest group com-
menters indicated that any subcom-
mittees should be required to have the
same membership composition as the
primary advisory group. EPA belleves
this would be unnecessarily restrictive.
An agricultural subcommittee would
logically be composed largely of indi-
viduals earning a living through farm-
ing, ranching, or related activities. A
“severely affected parties'” subcommit-
tee might be composed almost entirely
of individuals residing within a short
distance of the proposed construction
site. Even in cases where subcommit-
tees have sharply focused areas of in-
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terest, efforts should be made to in-
clude individuals who can express
other, more general, points of view.
Generally subcommittees should con-
tain some members of the full adviso-
ry group, but not all subcommittee
members need be members of the pri-
mary advisory group. Reimbursement
need not be made available for sub-
committee participation; although this
may be done at the discretion of the
responsible agency,

19. Paperwork—Public porticipation
work plans for grant activities. The
proposed regulations specified the in-
formation about planned public par-
ticipation activities which should be
included in grant applications. Com-
ment on this section was generally fa-
vorable; although some agencies felt
that the public participation work
plans were not needed. Final Part 25
indicates the information which
should be included in a public partici-
pation work plan. These plans should
be brief. They are needed by EPA as a
basis for award of funds for public par-
ticipation activities. y

The submission of this type of infor-
mation with grant applications is not a
new requirement. It is already re-
quired for the Construction Grants
Program (under 40 CFR 35.917-5), for
grant funded activities under the Re-
source Conservation and Recovery Act
(under 40 CFR 249.5) and in the water
Quality Management Program by
guidance. The final regulation merely
standardizes this requirement and em-
phasizes the brief nature of the re-
quired information.

Some agency commenters pointed
out that there was no provision for re-
vising the work plan. They expressed
conecern that this would place them in
technical violation if they departed
from the schedule in the work plan in
even minor respects. We agree. Minor
departures from the schedule would
not be a violation of requirements. If
more substantial changes are expect-
ed, the work plan should be revised.
Provision for revision is included In
the final regulations.

20, Paperwork—Responsiveness Sum-
maries (modified) and Public Partici
pation Summaries (deleled). Many
commenters indicated that the pro-
posed regulations, although an im-
provement over the concept papers,
still failed to distinguish adequately
between the use and content of Re-
sponsiveness Summaries and Public
Participation Summaries. Some com-
menters expressed the opinion that
the two requirements were duplicative,
We agree, and we have eliminated
Public Participation Summaries from
the final regulation. The reguirements
for Responsiveness Summaries are
more-clearly stated,

Responsiveness Summaries are in-
tended to appear immediately after
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specific decision points te indicate
briefly to the public how decision-
makers have responded to their par-
ticipation. They must be prepared for
rulemaking and where required by
program regulations or by an ap-
proved public participation work plan.
Responsiveness Summaries were
strongly endorsed by many com-
menters as a major step forward in
fostering responsive government,
public understanding of governmental
decisions, and public confidence in
government. In many instances where
a Responsiveness Summary is required
in program regulations, it replaces the
existing publie participation reporting
requirements of Part 105.5 or Part
249.5.

Part 25 requires no new reports. Ex-
isting Part 105 calls for an annual
public participation report by all agen-
cies carrying out responsibilities under
the Clean Water Act, including EPA
Headquarters program offices and di-
visions, EPA regional offices, States
and interstate agencies. All of these
annual reporting requirements are
eliminated by final Part 25.

Parts 105.5 and 249.5 contained re-
quirements for reports associated with
particular activities, such as the sub-
mission of applications for financial
assistance and the submission of plans
prepared with such assistance. All of
these requirements are eliminated
from the new Part 25. In some cases,
the better defined, briefer, and more
useful public participation work plans
or Responsiveness Summaries will be
required in program regulations at
comparable activity points. The net re-
porting requirements are thereby re-
duced while making the remaining re-
ports briefer and more sharply focused
on important decisions.

21. Assuring compliance with public
participation reguirements. Many
public interest group and private citi-
zen commenters objected to the dele-
tion from the proposed regulations of
the description of optional sanctions
which EPA could apply where the Re-
gional Administrator determined that
grantees had not carried out public
participation requirements as reflected
in their approved public participation
work plans. Other commenters called
for stronger mandatory action in in-
stances of noncompliance. Many com-
menting agencies expressed concern
that minor technical violations beyond
the control of their agencies would be
cause for action by EPA.

EPA deleted the descriptions of the
optional sanctions in favor of refer-
ences to the sections of the regula-
tions which provide EPA authority to
enforce grant agreements. The Agency
believes that to state the full text of
these sections in the public participa-
tion regulations would be redundant
and unnecessary, However, for the
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sake of clarity and in order to be con-
sistent with the practice followed else-
where in final Part 25, the titles of the
cited sections have been included in
the regulation.

As indicated above, we have included
provision for modiiying the work plan
to reflect major changes. Grantees
may make minor departures from the
work plan schedule at their discretion
provided they do not infringe upon re-
quired periods of document availabil-
ity or public notice.

We do not agree with those com-
menters who called for more stringent,
mandatory sanctions, Accordingly,
mandatory EPA action upon a finding
of noncompliance remains the same as
in the proposed regulations—more
careful monitoring of future public
participation performance.

Pusric EDUCATION AND ASSISTANCE
UNDER RESOURCE CONSERVATION AND
RECOVERY AcCT

Section 8003 of the Resource Con- -
servation and Recovery Act requires
EPA to develop information on a com-
prehensive list of topics pertaining to
environmental protection through
solid waste management. Interim final
40 CFR Part 249.4(c) indicated that
EPA would assist State and substate
agencies In carrying out their public
information and education responsibil-
itles under the Resource Conservation
and Recovery Act by making these
agencies among the first recipients of
information developed by EPA to meet
the requirements of section 8003. Al-
though interim final Part 249 will be
deleted from the Code of Federal Reg-
wlations with the promulgation of the
new Part 25, EPA will meet the com-
mitment, stated in Part 249.4(¢), to
assist State agencies by providing
them with informational materials.

Section 249.4(c) also indicated that
each EPA Regional Office would des-
ignate a public participation officer to
coordinate public participation activi-
ties relating to solid waste manage-
ment within EPA and to assist State
and substate agencies with their
public participation responsibilities
under the Resource Conservation and
Recovery Act. The reguirement to des-
ignate regional public participation of-
ficers and the commitment to assist
other agencies with their public par-
ticipation programs remains in effect
although Part 249 will be deleted from
the Code of Federal Regulutions.

AGENCY EVALUATION AND “SUNSET"
PoLicY FOR REPORTING REQUIREMENTS

EPA is committed to evaluating this
regulation within three years from the
date of publication. This will be done
by the Office of Water and Waste
Management in conjunction with the
Office of Public Awareness and the
Administrator's Public Participation
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Task Force. The evaluation will in-
clude such factors as effectiveness of
requirements, enforceability, resource
expenditure, alternative public partici-
pation methods, public reaction, and
reporting requirements. The evalua-
tion will aiso address the issue of
whether the increased flexibility in-
troduced into the regulations has had
a positive or a negative effect on
public participation performance.
Under EPA’s new “sunset’ policy for
reporting requirements in regulations,
the reporting requirements in this reg-
ulation will automatically expire on
(five years from the date of promulga-
tion) unless EPA takes action to
extend them. A new provision (§ 25.14)
has been added to the regulation
which automatically terminates the
reporting requirements at that time.

REVISION OF PROGRAM REGULATIONS
FOR CONSISTENCY WITH PART 25

The following paragraphs identify
specific program regulations which
have been or will be revised to bring
them into conformance with Part 25.

CLEAN WATER ACT

1. Amendments to Municipal
Wastewater Treatment Works Con-
struction Grants Program regulations
(40 CFR Part 35, Subpart E) which im-
plement the requirements of Part 25
are promulgated in this issue of the
FEDERAL REGISTER.

2. Revised regulations (40 CFR Part
35, Subpart G) implementing water
quality planning and management
under sections 106 and 208, and re-
flecting the provisions of proposed
Part 25 were published in the FEDERAL
REecISTER for comment on September
12, 1978. The final regulations, includ-
ing changes made in response to public
comment and revisions to Part 25, will
be promulgated early in 1978.

3. Revised regulations implementing
the National Pollutant Discharge
Elimination System Permit Program
requirements of section 402, and re-
flecting the provisions of proposed
Part 25, were published for comment
on August 21, 1978. The final regula-
tions, including changes made in re-
sponse to public comment and the re-
visions to proposed Part 25, will be
promulgated early in 1979.

4. Regulations implementing the
Clean Lakes Program under section
314 and reflecting the provisions of
Part 25 will be proposed in February
1979. EPA will accept public comment
on the proposed regulations for 60
days following the proposal date.
Those wishing to receive additional in-
formation or a copy of the proposed
regulations should write to Kenneth
Mackenthun, Director, Criteria and
Standards Division (WH 585), United
States Environmental Protection
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Agency, 401 M Street, SW., Washing-
ton, D.C. 20460,

RESOURCE CONSERVATION AND RECOVERY
ACT

1. State Solid Waste Management
Plan Guidelines (40 CFR Part 256)
under section 4002(b) were proposed
for comments on August 28, 1978, The
proposed regulations included provi-
sions implementing the requirements
of proposed Part 25. EPA will revise
the proposed regulations to respond to
public comments and changes in Part
25 and promulgate final regulations in
June 1979.

2. Regulations for State Programs
for Hazardous Waste under section
3006 were proposed for comment on
February 1, 1978. EPA will revise these
regulations in response to public com-
ment and the requirements of Part 25,
repropose them in early 1979, and pro-
vide 60 days for public comment.
Those who wish to receive additional
information or a copy of the proposed
regulations should contact Geraldine
Wyer, Office of Solid Waste (WH 562),
United States Environmental Protec-
tion Agency, 401 M Street, SW., Wash-
ington, D.C. 20460,

3. Regulations for Permit Programs
for Hazardous Waste under section
3005 will be proposed in February
1979. EPA will accept public comment
on the regulation for 60 days following
the date of proposal. The proposed
regulations will reflect the provisions
of Part 25. Those who wish to receive
additional information or a copy of
the regulations should contact Geral-
dine Wyer, Office of Solid Waste (WH
562), United States Environmental
Protection Agency, 401 M Street, SW.,
Washington, D.C. 20460.

SAFE DRINKING WATER ACT

1. Regulations for grants to States
for implementing Underground Water
Source Protection Programs (40 CFR
Part 35.650 through 35.680) were pro-
posed for comment on August 31, 1976.
Final regulations, reflecting public
comment and the provisions of Part
25, will be promulgated in 1979.

Nore.—The Environmental Protection
Agency has determined that this document
does not contain a major proposal requiring
preparation of an Economic Impact Analy-
sis Statement under Executive Orders
11821, 11949, and 12044 and OMB circular
A-107.

Da_ted: February 8, 1979.

Dovucras M. COSTLE,
Administrator.

(Sec, 101(e) of the Clean Water Act, as
amended, 33 U.S.C. 1251¢e); section 7004(b)
of the Resource Conservation and Recovery
Act, 42 U.8.C. 6974(b); sec. 1450¢(a)(1) of the
Safe Drinking Water Act, as amended, 42
U.8.C. 300j8.)

1. 40 CFR is amended by adding a
new Part 25 reading as follows:

PART 25—PUBLIC PARTICIPATION IN
PROGRAMS UNDER THE RESOURCE
CONSERVATION AND RECOVERY
ACT, THE SAFE DRINKING WATER
ACT, AND THE CLEAN WATER ACT

Sec.

25.1 Introduction.

25.2 Scope.

25.3 Policy and objectives.

25.4 Information, notification and consul-
tation responsibilities.

25.5 Public hearings.

25.8 Public meetings.

25.7 Advisory groups.

25.8 Responsiveness summaries.

25.9 Permit enforcement.

25.10 Rulemaking.

25.11 Work elements in financial assistance
agreements.

25.12 Assuring compliance with public par-
ticipation requirements.

25.13 Coordination and non-duplication.

25,14 Termination of reporting require-
ments.

AvtHoriTy; Sec. 101(e) of the Clean
Water Act, as amended, 33 U.S.C. 1251(e);
sec. T004(b) of the Resource Conservation
and Recovery Act, 42 U.S.C, 6974(b); sec.
1450¢a)(1) of the Safe Drinking Water Act,
as amended, 42 U.S.C. 300j9.

§ 25.1 Introduction.

This part sets forth minimum re-
quirements and suggested program
elements for public participation in ac-
tivities under the Clean Water Act
(Pub. L. 95-217), the Resource Conser-
vation and Recovery Act (Pub. L. 84~
580), and the Safe Drinking Water Act
(Pub. L. 93-523). The applicability of
the requirements of this part is as fol-
lows:

(a) Basic requirements and suggest-
ed program elements for public infor-
mation, public notification, and public
consultation are set forth in §25.4.
These requirements are intended to
foster public awareness and open proc-
esses of government decisionmaking.
They are applicable to all covered ac-
tivities and programs described in
§ 25.2(a).

(b) Requirements and suggested pro-
gram elements which govern the struc-
ture of particular public participation
mechanisms (for example, advisory
groups and responsiveness summaries)
are set forth in §§ 25.5, 25.6, 25.7, and
25.8. This part does not mandate the
use of these public participation mech-
anisms. It does, however, set require-
ments which those responsible for im-
plementing the mechanisms must
follow if the mechanisms are required
elsewhere in this chapter.

(¢c) Requirements which apply to
Federal financial assistance programs
(grants and cooperative agreements)
under the three acts are set forth in
§§ 25.10 and 25.12(a).
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(d) Requirements for public involve-
ment which apply to specific activities
are set forth in § 25.9 (Permit enforce-
ment), §25.10 (Rulemaking), and

§25.12 (Assuring compliance with re-
“quirements).

§25.2 Scope.

(a) The activities under the three
Acts which are covered by this part
are:

(1) EPA rulemaking, except non-
policy rulemaking (for example publi-
cation of funding allotments under
statutory formulas); and State rule-
making under the Clean Water Act
and Resource Conservation and Re-
covery Act;

(2) EPA issuance and modification of
permits, and enforcement of permits
as delineated by § 25.9;

(3) Development by EPA of major
informational materials, such as citi-
zen guides or handbooks, which are
expected to be used over several years
and which are intended to be widely
distributed to the public;

(4) Development by EPA of strategy
and policy guidance memoranda when
a Deputy Assistant Administrator de-
termines it to be appropriate;

(5) Development and implementa-
tion of plans, programs, standards,
construction, and other activities sup-
ported with EPA financial assistance
(grants and cooperative agreements)
to State, interstate, regional and local
agencies (herein after referred to as
“State, interstate, and substate agen-
cies™);

(6) The process by which EPA makes
a determination regarding approval of
State administration of the Construc-
tion Grants program in lieu of Federal
administration; and the administra-
tion of the Construction Grants Pro-
gram by the State after EPA approval;

(7) The process by which EPA makes
a determination regarding approval of
State administration of the following
programs in lieu of Federal adminis-
tration: The State Hazardous Waste
Program; the NPDES Permit Pro-
gram; the Dredge and Fill Permit Pro-
gram; and the Underground Injection
Control Program;

(8) Other activities which the Assist-
ant  Administrator for Water and
Waste Management, the Assistant Ad-
ministrator for Enforcement, or any
EPA Regional Administrator deems
appropriate in view of the Agency’s re-
sponsibility to invélve the public in
significant decisions.

(b) Activities which are not covered
by this part, except as otherwise pro-
vided under (aX8) or (c¢) of this sec-
tion, are activities under Parts 33
(Subagreements), 39 (Loan Guaran-
tees for Construction of Treatment
Works), 40 (Research and Develop-
ment Grants), 45 (Training Grants
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and Manpower Forecasting) and 46
(Fellowships) of this chapter.

(c) Some programs covered by these
regulations contain further provisions
concerning public participation. These
are found elsewhere in this chapter in
provisions which apply to the program
of interest. Regulations which govern
the use and release of public informa-
tion are set forth in part 2 of this
chapter.

(d) Specific provisions of court
orders which conflict with require-
ments of this part, such as court-estab-
lished timetables, shall take prece-
dence over the provisions in this Part.

(e) Where the State undertakes
functions in the construction grants
program, the State shall be responsi-
ble for meeting these requirements for
public participation, and any applica-
ble public participation requirements
found elsewhere in this chapter, to the
same extent as EPA,

(f) Where the State undertakes
functions in those programs specifical-
ly cited in § 25.2(aX7), the State shall
be responsible for meeting the require-
ments for public participation includ-
ed in the applicable regulations gov-
erning those State programs. The re-
quirements for public participation in
State Hazardous Waste Programs,
Dredge and Fill Permit programs, Un-
derground Injection Control programs
and NPDES permit programs are
found in Part 123 of this chapter.
These regulations embody the sub-
stantive requirements of this part.

(g) These regulations apply to the
activities of all agencies receiving EPA
financial assistance which is awarded
after [the effective date of final regu-
lations], and to all other covered activ-
ities of EPA, State, interstate, and sub-
state agencies which occur after that
date. These regulations will apply to
ongoing grants or other covered activi-
ties upon any significant change in the
activity (for example, upon a signifi-
cant proposed increase in project
scope of a construction grant). Parts
105 (Publie Participation in Water Pol-
lution Control) and 249 (Public Par-
ticipation in Solid Waste Manage-
ment) will no longer appear in the
Code of Federal Regulations; however,
they will remain applicable, in uncodi-
fied form, to grants awarded prior to
the effective date of this part and to
all other ongoing activities.

§ 25.3 Policy and objectives.

(a) EPA, State, interstate, and sub-
slate agencies carrying out activities
described in § 25.2(a) shall provide lor,
encourage, and assist the participation
of the publie. The term, “the public"”
in the broadest sense means the
people as a whole, the general popu-
lace. There are a number of identifi-
able ‘“‘segments of the public’ which
may have a particular interest in a

10293

given program or decision. Interested
and affected segments of the public
may be affected directly by a decision,
either beneficially or adversely; they
may be affected indirectly; or they
may have some other concern about
the decision. In addition to private
citizens, the public may include,
among others, representatives of con-
sumer, environmental, and minority
associations; trade, industrial, agricul-
tural, and labor organizations; public
health, scientific, and professional so-
cieties: civic associations; public offi-
cials; and governmental and educa-
tional associations, .

(b) Public participation is that part
of the decision-making process
through which responsible officials
become aware of public attitudes by
providing ample opportunity for inter-
ested and affected parties to communi-
cate their views. Public participation
includes providing access to the deci-
sion-making process, seeking input
from and conducting dialogue with the
public, assimilating public viewpoints
and preferences, and demonstrating
that those viewpoints and preferences
have been considered by the decision-
making official. Disagreement on sig-
nificant issues is to be expected among
government agencies and the diverse
groups interested in and affected by
publie policy decisions. Public agencies
should encourage full presentation of
issues at an early stage so that they
can be resolved and timely decisions
can be made. In the course of this
process, responsible officials should
make special efforts to encourage and
assist participation by citizens repre-
senting themselves and by others
whose resources and access to deci-
sion-making may be relatively limited.

(¢) The following are the objectives
of EPA, State, interstate, and substate
agencies in carrying out activities cov-
ered by this part:

(1) To assure that the public has the
opportunity to understand official pro-
grams and proposed actions, and that
the government fully considers the
public’'s concerns;

(2) To assure that the government
does not make any significant decision
on any activity covered by this part
without consulting interested and af-
fected segments of the public;

(3) To assure that government
action is as responsive as possible to
public concerns;

(4) To encourage public involvement
in implementing environmental laws;

(6) To keep the public informed
about significant issues and proposed
project or program changes as they
arise;

(6) To foster a spirit of openness and
mutual trust among EPA, States, sub-
state agencies and the public; and

(7) To use all feasible means to
creale opportunities for public partici-
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pation, and to stimulate and support
participation.

§ 25.4 Information, notification, and con-
sultation responsibilities.

(a) General. EPA, State, interstate,
and substate agencies shall conduct a
continuing program for public infor-
mation and participation in the devel-
opment and implementation of activi-
ties covered by this part. This program
shall meet the following requirements:

(b) Information and assistance re-
quirements. (1) Providing information
to the public is a necessary prerequi-
site to meaningful, active public in-
volvement, Agencies shall design infor-
mational activities to encourage and
facilitate the public's participation in
all significant decisions covered by
§ 25.2(a), particularly where alterna-
tive courses of action are proposed.

(2) Each agency shall provide the
public with continuing policy, pro-
gram, and technical information and
assistance beginning at the earliest
practicable time. Informational mate-
rials shall highlight significant issues
that will be the subject of decision-
making. Whenever possible, consistent
with applicable statutory require-
ments, the social, economic, and envi-
ronmental consequences of proposed
decisions shall be clearly stated in
such material. Each agency shall iden-
tify segments of the public likely to be
affected by agency decisions and
should consider targeting information-
al materials toward them (in addition
to the materials directed toward the
general public). Lengthy documents
and complex technical materials that
relate to significant decisions should
be summarized for public and media
uses. Fact sheets, news releases, news-
letters, and other similar publications
may be used to provide notice that ma-
terials are available and to facilitate
public understanding of more complex
documents, but shall not be a substi-
tute for public access to the full docu-
ments.

(3) Each agency shall provide one or
more central collections of reports,
studies, plans, and other documents
relating to controversial issues or sig-
nificant decisions in a convenient loca-
tion or locations, for example, In
public libraries. Examples of such doe-
uments are catalogs of documents
available from the agency, grant appli-
cations, fact sheets on permits and
permit applications, permits, effluent
discharge information, and compliance
schedule reports. Copying facilities at
reasonable cost should be available at
the depositories.

(4) Whenever possible, agencies shall
provide copies of documents of inter-
est to the public free of charge.
Charges for copies should not exceed
prevailing commercial copying costs.
EPA requirements governing charges

RULES AND REGULATIONS

for information and documents pro-
vided to the public in response to re-
quests made under the Freedom of In-
formation Act are set forth in Part 2
of this chapter. Consistent with the
objectives of § 25.3(b), agencies may re-
serve their supply of free copies for
private cifizens and others whose re-
Sources are limited.

(5) Each agency shall develop and
maintain a list of persons and organi-
zations who have expressed an interest
in or may, by the nature of their pur-
poses, activities or members, be affect-
ed by or have an interest in any cov-
ered activity. Generally, this list will
be most useful where subdivided by
area of interest or geographic area.
Whenever possible, the list should in-
clude representatives of the several
categories of interests listed under
§ 25.3(a). Those on the list, or relevant
portions if the list is subdivided, shall
receive timely and periodic notifica-
tion of the availability of materials
under § 25.4(b){2).

(¢) Public notification. Each agency
shall notify interested and affected
parties, including appropriate portions
of the list required by paragraph
(b)(5) of this section, and the media in
advance of times at which major deci-
sions not covered by notice require-
ments for public meetings or public
hearings are being considered. Gener-
ally, notices should include the timeta-
ble in which a decision will be reached,
the issues under consideration, any al-
ternative courses of action or tentative
determinations which the agency has
made, a brief listing of the applicable
laws or regulations, the location where
relevant documents may be reviewed
or obtained, identification of any asso-
ciated public participation opportuni-
ties such as workshops or meetings,
the name of an individual to contact
for additional information, and any
other appropriate information. All ad-
vance notifications under this para-
graph must be provided far enough in
advance of agency action to permit
time for public response; generally
this should not be less than 30 days,

(d) Public consultation. For the pur-
poses of this part, “public consulta-
tion" means an exchange of veiws be-
tween governmental agencies and in-
terested or affected persons and orga-
nizations in order to meet the objec-
tives set forth in §25.3. Requirements
for three common forms of public con-
sultation: (public hearings, public
meetings, and advisory groups) are set
forth in 8§25.5, 25.6, and 25.7. Other
less formal consultation mechanisms
may include but are not limited to
review groups, ad hoec committees, task
forces, workshops, seminars and infor-
mal personal communications with in-
dividuals and groups. Public consulta-
tion must be preceded by timely distri-
bution of information and must occur

sufficiently in advance of decision-
making to allow the agency to assimi-
late public views into agency action.
EPA, State, interstate, and substate
agencies shall provide for early and
continuing public consultation in any
siginificant action covered by this
part, Merely conferring with the
public after an agency decision does
not meet this requirement. In addition
to holding hearings and meetings as
specifically required in this chapter, a
hearing or meeting shall be held if
EPA, the State, interstate, or substate
agency determines that there is sig-
nificant public interest or that a hear-
ing or meeting would be useful.

(e) Public information concerning
legal proceedings. EPA, State, inter-
state, and substate agencies shall pro-
vide full and open information on
legal proceedings to the extent not in-
consistent with court requirements,
and where such disclosure would not
prejudice the conduct of the litigation.
EPA actions with regard to affording
opportunities for public comment
before the Department of Justice con-
sents to a proposed judgment in an
action to enjoin discharges of pollut-
ants into the environment shall be
consistent with the Statement of
Policy issued by the Department of
Justice (see Title 28, Code of Federal
Regulations, Chapter 1, § 50.7),

§ 25,5 Public hearings.

(a) Applicability. Any non-adjudica-
tory public hearing, whether manda-
tory or discretionary, under the three
Acts shall meet the following mini-
mum requirements, These require-
ments are subordinate to any more
stringent requirements found else-
where in this chapter or otherwise im-
posed by EPA, State, interstate, or
substate agencies. Procedures devel-
oped for adjudicatory hearings re-
quired by this chapter shall be consist-
ent with the public participation ob-
jectives of this part, to the extent
practicable,

(b) Notice. A notice of each hearing
shall be well publicized, and shall also
be mailed to the appropriate portions
of the list of interested and affected
parties required by § 25.4(b)(5). Except
as otherwise specifically provided else-
where in this chapter, these actions
must occur at least 45 days prior Lo
the date of the hearing. However,
where EPA determines that there are
no substantial documents which must
be reviewed for effective hearing par-
ticipation and that there are no com-
plex or controversial matters to be ad-
dressed by the hearing, the notice re-
quirement may be reduced to no less
than 30 days. EPA may further reduce
or waive the hearing notice require-
ment in emergency situations where
EPA determines that there is an Immi-
nent danger to public health. To the
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extent not duplicative, the agency
holding the hearing shall also provide
informal notice to all interested per-
sons or organizations that request it.
The notice shall identify the matters
‘to be discussed at the hearing and
~shall include or be accompanied by a
discussion of the agency’s tentative de-
termination on major issues (if any),
information on the availability of a
bibliography of relevant materials (if
deemed appropriate), and procedures
for obtaining further information. Re-
ports, documents and data relevant to
the discussion at the public hearing
shall be available to the public at least
30 days before the hearing, Earlier
availability of materials relevant to
the hearing will further assist public
participation and is encouraged where
possible,

(¢) Locations and {ime. Hearings
must be held at times and places
which, to the maximum extent feasi-
ble, facilitate attendance by the
public. Accessibility of public transpor-
tation, and use of evening and week-
end hearings, should be considered. In
the case of actions with Statewide in-
terest, holding more than one hearing
should be considered.

(d) Scheduling presentalions. The
agency holding the hearing shall
schedule witnesses in advance, when
necessary, o ensure maximum partiei-
pation and allotment of adequate time
for all speakers. However, the agency
shall reserve some time for unsched-
uled testimony and may consider re-
serving blocks of time for major eate-
gories of witnesses,

(e) Conduct of hearing. The agency
holding the hearing shall inform the
audience of the issues involved in the
decision to be made, the consider-
ations the agency will take into ac-
count, the agency’s tentative determi-
nations (if any), and the information
which is particularly solicited from
the public. The agency should consid-
er allowing a question and answer
period. Procedures shall not unduly in-
hibit free expression of views (for ex-
ample, by onerous written statement
requirements or qualification of wit-
nesses beyond minimum identifica-
tion).

(f) Record. The agency holding the
hearing shall prepare a transcript, re-
cording or other complete record of
public hearing proceedings and make
it available at no more than cost to
anyone who requests it. A copy of the
record shall be available for public
review.

§25.6 Public meetings,

Public meetings are any assemblies
or gathering, (such as conferences, in-
formational sessions, seminars, work-
shops, or other activities) which the
responsible agency intends to be open
to anyone wishing to attend. Public
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meetings are less formal than public
hearings. They do not require formal
presentations, scheduling of presenta-
tions and a record of proceedings. The
requirements of §25.5 (b) and (c) are
applicable to public meetings, except
that the agency holding the meeting
may reduce the notice to not less than
30 days if there is good reason that
longer notice cannot be provided.

§25.7 Advisory groups.

(a) Applicability. The requirements
of this section on advisory groups
shall be met whenever provisions of
this chapter require use of an advisory
group by State, interstate, or substate
agencies involved in activities support-
ed by EPA financial assistance under
any of the three Acts.

(b) Role. Primary responsibility for
decision-making in environmental pro-
grams is vested by law in the elected
and appointed officials who serve on
public bodies and agencies at various
levels of government. However, all seg-
ments of the public must have the op-
portunity to participate in environ-
mental quality planning, Accordingly,
where EPA identifies a need for con-
tinued attention of an informed core
group of citizens in relation to activi-
ties conducted with EPA financial as-
sistance, program regulations else-
where in this chapter will require an
advisory group to be appointed by the
financially assisted agency. Such advi-
sory groups will not be the sole mecha-
nism for public participation, but will
complement other mechanisms. They
are intended to assist elected or ap-
pointed officials with final decision-
making responsibility by making rec-
ommendations to such officials on im-
portant issues. In addition, advisory
groups should foster a constructive in-
terchange among the various interests
present on the group and enhance the
prospect of community acceptance of
agency action,

(c) Membership. (1) The agency re-
ceiving financial assistance shall
assure that the advisory group reflects
a balance of interests in the affected
area. In order to meet this require-
ment, the assisted agency shall take
positive action, in accordance with
paragraph (¢)X3), to establish an advi-
sory group which consists of substan-
tially equivalent proportions of the
following four groups:

(i) Privale citizens. No person may
be included in this portion of the advi-
sory group who is likely to incur a fi-
nancial gain or loss greater than that
of an average homeowner, taxpayer or
consumer as a result of any action
likely to be taken by the assisted
agency.

(il) Representatives of pubdlic interest
groups. A “public interest group” is an
organization which reflects a general
civie, social, recreational, environmen-
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tal or public health perspective in the
area and which does not directly re-
flect the economic interests of its
membership.

(iii) Public officials.

(iv) Citizens or representatives of or-
ganizations with substantial economic
interests in the plan or project.

(2) Generally, where the activity has
a particular geographie focus, the ad-
visory group shall be made up of per-
sons who are residents of that geo-
graphic area.

(3) In order to meet the advisory
group membership requirements of
paragraph (¢)(1), the assisted agency
shall:

(i) Identify public interest groups,
economic interests, and public officials
who are interested in or affected by
the assisted activity.

(ii) Make active efforts to inform
citizens in the affected area, and the
persons or groups identified under
paragraph (e)X3)(i), of this opportuni-
ty for participation on the advisory
group. This may include such actions
as placing notices or announcements
in the newspapers or other media,
mailing written notices to interested
parties, contacting organizations or in-
dividuals directly, requesting organiza-
tions to notify their members through
meetings, newsletters, or other means.

(iii) Where the membership compo-
sition set forth in paragraph (eX1) is
not met after the above actions, the
assisted agency shall identify the cau-
sative problems and make additional
efforts to overcome such problems.
For example, the agency should make
personal contact with prospective par-
ticipants to invite their participation.

(iv) Where problems in meeting the
membership compoesition arise, the
agency should request advice and as-
sistance from EPA.

(d) The assisted agency shall record
the names and mailing addresses of
each member of the adyisory group,
with the attributes of each in relation
to the membership requirements set
forth in paragraph (cX1), provide a
copy to EPA, and make the list availa-
ble to the public. In the event that the
membership requirements set forth in
paragraph (e)X1) aré not met, the as-
sisted agency shall append to the list a
description of its efforts to comply
with those requirements and an expla-
nation of the problems which prevent-
ed compliance. EPA shall review the
agency’s efforts to comply and ap-
prove the advisory group composition
or, if the agency's efforts were inad-
equate, require additional actions to
achieve the required membership com-
position.

(e) Responsibililies of the assisted
agency. (1) The assisted agency shall
designate a staff contact who will be
responsible for day-to-day coordina-
tion among the advisory group, the
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agency, and any agency contractors or
consultants., The financial assistance
agreement shall include a budget item
for this staff contact. Where substan-
tial portions of the assisted agency's
responsibilities will be met under con-
tract, the agency shall require a simi-
lar designation, and budget specifica-
tion, of its contractor. In the latter
event, the assisted agency does not
have to designate a separate staff con-
tact on its own staff, if the Regional
Administrator determines that the
contractor's designation will result in
adequate coordination. The staff con-
tact shall be located in the project
area.

(2) The assisted agency has such re-

. sponsibilities as providing the advisory
group with information, identifying
issues for the advisory group's consid-
eration, consulting with the advisory
group throughout the project, request-
ing the advisory group's recommenda-
tions prior to major decisions, trans-
mitting advisory group recommenda-
tions to decision-making officials, and
making written responses to any
formal recommendation by the adviso-
ry group. The agency shall make any
such written responses available to the
public. To the maximum extent feasi-
ble, the assisted agency shall involve
the advisory group in the development
of the public participation program.

(3) The assisted agency shall identi-
{y professional and clerical staff time
which the advisory group may depend
upon for assistance, and provide the
advisory group with an operating
budget which may be used for techni-
cal assistance and other purposes
agreed upon between the advisory
group and the agency.

(4) The assisted agency shall estab-
lish a system to make costs of reason-
able out-of-pocket expenses of adviso-
ry group participation available to
group members. Time away from work
need not be reimbursed; however, as-
sisted agencies are, encouraged (o
schedule meetings at times and places
which will not require members to
leave their jobs to atiend.

(f) Advisory group responsibilities
and duties. The advisory group may
select its own chairperson, adopt its
own rules of order, and schedule and
conduct its own meetings. Advisory
group meetings shall be announced
well in advance and shall be open to
the public. At all meetings, the adyiso-
ry group shall provide opportunity for
public comment. Any minutes of advi-
sory group meetings and recommenda-
tions to the assisted agency shall be
available to the public. The advisory
group should monitor the progress of
the project and become familiar with
issues relevant to project development.
In the event the assisted agency and
the advisory group agree that the ad-
visory group will assume public par-

\\A.L
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ticipation responsibilities, the group
should undertake those responsibil-
ities promptly. The advisory group
should make written recommendations
directly to the assisted agency and to
responsible decision-making officials
on major decisions (including approval
of the public participation program)
and respond to any requests from the
agency or decision-making officials for
recommendations. The advisory group

_ should remain aware of community at-

titudes and responses to issues as they
arise. As part of this effort, the adviso-
ry group may, within the limitations
of available resources, conduct public
participation activities in conjunction
with the assisted agency; solicit out-
side advice; and establish, in conjunc-
tion with the assisted agency, subcom-
mittees, ad hoc groups, or task forces
to investigate and develop recommen-
dations on particular issues as they
arise. The advisory group should un-
dertake its responsibilities fully and
promptly in accordance with the poli-
cies and requirements of this part.
Nothing shall preclude the right of
the advisory group from requesting
EPA to perform an evaluation of the
assisted agency's compliance with the
reguirements of this part.

(g) Training and assistance. EPA
will promptly provide appropriate
written guidance and project informa-
tion to the newly formed advisory
group and may provide advice and as-
sistance to the group throughout the
life of the project. EPA will develop
and, in conjunction with the State or
assisted agency, carry out a program
to provide a training session for the
advisory group, and appropriate assist-
ed agency representatives, promptly
after the advisory group iIs formed.
The assisted agency shall provide addi-
tional needed information or assist-
ance to the advisory group.

§25.8 Responsiveness summaries,

Fach agency which conducts any ac-
tivities required under this part shall
prepare a Responsiveness Summary at
specific decision points as specified in
program regulations or in the ap-
proved public participation work plan,
Responsiveness Summaries are also re-
gquired for rulemaking activities under
§25.10. Each Responsiveness Sum-
mary shall identify the public partici-
pation activity conducted; describe the
matters on which the public was con-
sulted; summarize the public’s views,
significant comments, criticisms and
suggestions; and set forth the agency's
specific responses in terms of modifi-
cations of the proposed action or an
explanation for rejection of proposals
made by the public. Responsiveness
Summaries prepared by agencies re-
ceiving EPA financial assistance shall
also include evaluations by the agency
of the effectiveness of the public par-

ticipation program. Assisted agencies
shall request such evaluations from
any advisory group and provide an op-
portunity for other participating mem-
bers of the public to contribute to the
evaluation. (In the case .of programs
with multiple responsiveness summary
requirements, these analyses need
only be prepared and submitted with
the final summary required.) Respon-
siveness summaries shall be forwarded
to the appropriate decision-making of-
ficial and shall be made available to
the public. Responsiveness Summaries
shall be used as part of evaluations re-
quired under this part or eisewhere in
this chapter.

§25.9 Permit enforcement.

Each agency administering a permit
program shall develop internal proce-
dures for receiving evidence submitted
by citizens about permit violations and
ensuring that it is properly considered.
Public effort in reporting violations
shall be encouraged, and the agency
shall make available information on
reporting procedures. The agency
shall investigate alleged violations
promptly.

§25.10 Rulemaking.

(a) EPA shall invite and consider
written comments on proposed and in-
terim regulations from any interested
or affected persons and organizations.
All such comments shall be part of the
public record, and a copy of each com-
ment shall be available for public in-
spection. EPA will maintain a docket
of comments received and any Agency
responses. Notices of proposed and in-
terim rulemaking, as well as final rules
and regulations, shall be distributed in
accordance with §25.4(c) to interested
or affected persons promptly after
publication. Each nctice shall include
information as to the availability of
the full texts of rules and regulations
(where these are not set forth in the
notice itself) and places where copying
facilities are available at reasonable
cost to the public. Under Executive
Order 12044 (March 23, 1978), further
EPA guidance will be issued concern-
ing public participation in EPA rule-
making. A Responsiveness Summary
shall be published as part of the pre-
amble to interim and final regulations.
In addition to providing opportunity
for written comments on proposed and
interim regulations, EPA may choose
to hold a public hearing.

(b) State rulemaking specified in
§ 25.2(a)(1) shall be in accord with the
requirements of subparagraph (a) of
this paragraph or with the State’s ad-
ministrative procedures act, if one
exists. However, in the event of con-
flict between a provision of paragraph
(a) and a provision of a State's admin-
istrative procedures act, the State’s
law shall apply.

FEDERAL REGISTER, VOL. 44, NO. 34—FRIDAY, FEBRUARY 16, 1979



§25.11 Work elements in financial assist-
ance agreements.

(a) This section is applicable to ac-
tivities under §25.2(a)5) except as
otherwise provided in Parts 30 or 35.

(b) Each applicant for EPA financial
assistance shall set forth in the appli-
cation a public participation work plan
or work element which reflects how
public participation will be provided
for, encouraged, and assisted in ac-
cordance with this part. This work
plan or element shall cover the project
period. At a minimum, the work plan
or element shall include:

(1) Staff contacts and budget re-
sources to be devoted to public partici-
pation by category;

(2) A proposed schedule for public
participation activities to impact
major decisions, including consultation
points where responsiveness summar-
ies will be prepared;

(3) An identification of consultation
and information mechanisms to be
used;

(4) The segments of the public tar-
geted for involvement.

(c) All reasonable costs of public par-
ticipation incurred by assisted agen-
cies which are identified in an ap-
proved public participation work plan
or element, or which are otherwise ap-
proved by EPA, shall be eligible for fi-
nancial assistance.

(d) The work plan or element may
be revised as necessary throughout the
project period with approval of the
Regional Administrator,

§25.12 Assuring compliance with public
participation requirements,

(a) Financial assistance programs.
(1) Applications. EPA shall review the
public participation work plan (or, if
no work plan is required by this chap-
ter for the particular financial assist-
ance agreement, the public participa-
tion element) included in the applica-
tion to determine consistency with all
policies and requirements of this part.
No financial assistance shall be award-
ed unless EPA is satisfied that the
public participation policies and re-
quirements of this part and, any appli-
cable public participation require-
ments found elsewhere in this chapter,
will be met,

(2) Compliance. (i) Evaluation. EPA
shall evaluate compliance with public
participation requirements using the
work plan, responsiveness summary,
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and other available information. EPA
will judge the adequacy of the public
participation effort in relation to the
objectives and requirements of §25.3
and §25.4 and other applicable re-
quirements. In conducting this evalua-
tion, EPA may request additional in-
formation from the assisted agency,
including records of hearings and
meetings, and may invite public com-
ment on the agency's performance.
The evaluation will be undertaken as
part of any mid-project review re-
quired in various programs under this
chapter; where no such review is re-
quired the review shall be conducted
at an approximate mid-point in con-
tinuing EPA oversight activity. EPA
may, however, undertake such evalua-
tion at any point in the project period,
and will do so whenever it believes
that an assisted agency may have
failed to meet public participation re-
quirements.

(ii) Remedial actions. Whenever
EPA determines that an assisted
agency has not fully met public par-
ticipation requirements, EPA shall
take actions which it deems appropri-
ate to mitigate the adverse effects of
the failure and assure that the failure
is not repeated. For ongoing projects,
that action shall include, at a mini-
mum, imposing more stringent re-
quirements on the assisted agency for
the next budget period or other period
of the project (including such actions
as more specific output requirements
and milestone schedules for output
achievement; interim EPA review of
public participation activities and ma-
terials prepared by the agency, and
phased release of funds based on com-
pliance with milestone schedules.)
EPA may terminate or suspend part or
all financial assistance for non-compli-
ance with public participation require-
ments, and may take any further ac-
tions that it determines to be appro-
priate in accordance with Parts 30 and
35 of this chapter (see, in particular,
§§ 30.340, Noncompliance and 30.615-3,
Withholding of Payments, and Sub-
part H of Part 30, Modification, Sus-
pension, and Termination).

(b) State programs approved in liew
of Federal programs. State compliance
with applicable public participation re-
quirements in programs specified in
sections 25.2(a) (6) and (7) and admin-
istered by approved States shall be
monitored by EPA during the annual
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review of the State's program, and
during any financial or program audit
or review of these programs. EPA may
withdraw an approved program from a
State for failure to comply with appli-
cable public participation require-
ments.

(¢) Other covered programs. Assuring
compliance with these public partici-
pation requirements for programs not
covered by paragraphs (a) and (b) of
this section is the responsibility of the
Administrator of EPA. Citizens with
information concerning alleged fail-
ures to comply with the public partici-
pation requirements should notify the
Administrator. The Administrator will
assure that instances of alleged non-
compliance are promptly investigated
and that corrective action is taken
where necessary.

25.13 Coordination and non-duplication.

The public participation activities
and materials that are required under
this part should be coordinated or
combined with those of closely related
programs or activities wherever this
will enhance the economy, the effec-
tiveness, or the timeliness of the
effort. enhance the clarity of the
issue; and not be detrimental to par-
ticipation by the widest possible
public. Hearings and meetings on the
same matter may be held jointly by
more than one agency where this does
not conflict with the policy of this
paragraph. Special efforts shall be
made to coordinate public participa-
tion procedures under this part and
applicable regulations elsewhere in
this chapter with environmental as-
sessment and analysis procedures
under 40 CFR Part 6. EPA encourages
interstate agencies in particular to de-
velop combined proceedings for the
States concerned.

§25.14 Termination of reporting require-
ments.

All reporting requirements specifi-
cally established by this part will ter-
minate on (5 years from date of publi-
cation) unless EPA acts to extend the
requirements beyond that date.

PART 105 [REVOKED]

PART 249 [REVOKED)

2. 40 CFR is amended by deleting
Parts 105 and 249.

[FR Doc. 78-5017 Filed 2-15-79; 8:45 am)
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